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DISTRICT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 


Criminal No. 63221 

United States of America, plaintiff 

vs. 

American Medical Association, a Corporation, Medical 

Society of the District of Columbia, a Corporation, 

DEFENDANTS 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, do hereby certify 
the annexed to be true and correct copies of the original order 
signed in the above-entitled cause on the 5th day of February 
1942, and pages 3651 to 3667, inclusive, of Volume 27 of the 
transcript of proceedings filed in the said cause on the same 
day, said writings to constitute a supplemental record on 
appeal. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, this 
6th day of February 1942. 

[seal] Charles E. Stewart, Clerk. 

By: H. M. Hull, 

Deputy Clerk. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Criminal No. 63221 

United States of America, plaintiff 

vs. 

American Medical Association, a corporation, Medical 
Society of the District of Columbia, a corporation, 

DEFENDANTS 
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Order 

Upon the foregoing petition it is this 5th day of February, 
1942, by the District Court of the United States for the 
District of Columbia, 

Ordered that the said omission in the Record on Appeal in 
this case shall be corrected to include therein, following the 
first paragraph upon page 945 thereof, that portion of the re¬ 
porters transcript of proceedings at the trial of this case con¬ 
tained in pages 3651 to 3667, inclusive, thereof, and tha.t the 
Clerk be, and he is hereby, authorized and directed to certify 
and transmit to the United States Court of Appeals for the Dis¬ 
trict of Columbia a supplemental record containing said 
portions of the said transcript. 

James M. Proctor 

District Juflge 

Appellants by their attorneys object to the aforegoing order 
and except thereto. 

James M. Proctor 

District J\ide 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Criminal No. 63221 
United States of America 


American Medical Association et al. 

Washington, D. C., Friday, March 14 ,19J+1. 
The trial of the above-entitled cause was resumed before 
Associate Justice James M. Proctor, in Criminal Division No. 
2, at 10 o’clock a. m., pursuant to adjournment on Thursday, 
March 13, 1941. 
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appearances: 

On behalf of the United States: 

John H. Lewin, Special Assistant to the Attorney 
General. 

Grant W. Kelleher, Special Assistant to the Attorney 
General. 

George B. Haddock, Special Attorney, Department of 
Justice. 

Edward J. Hickey, Jr., Special Attorney, Department of 
Justice. 

Walton Allen, Special Attorney, Department of Justice. 

Compton Timberlake, Special Attorney, Department 
of Justice. 

Marvin J. Coles, Special Attorney, Department of 
Justice. 

On behalf of defendants Medical Society of the District of 
Columbia, Washington Academy of Surgery, Arthur Carlisle 
Christie, Coursen Baxter Conklin. James Bayard Gregg Custis, 
William Dick Cutter, Robert Arthur Hooe, Thomas Ernest 
Mattingly, Leon Alphonse Martel, Francis Xavier McGovern, 
Thomas Edwin Neill, Edward Hiram Reede, William Mercer 
Sprigg, William Joseph Stanton, John Ogle Warfield, Jr., 
Wallace Mason Yater and Joseph Rogers Young: 

Charles S. Baker, 

William E. Leahy, 

Warren Magee. 

On behalf of defendants American Medical Association, 
Harris County Medical Society, Morris Fishbein, Rosco 
Genung Leland, Olin West, and William Creighton Woodward: 

Edward M. Burke, 

Seth W. Richardson, 

Adrien Busick. 

On behalf of defendant Prentiss Willson: 

John E. Laskey. 
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(Counsel for both sides approached the bench and conferred 
with the court, which conference was not reported. At the 
conclusion of the conference, counsel resumed their places at 
the trial table and the trial proceeded as follows:) 

The Court. Gentlemen, I have received your papers, for 
which I thank you. I see they involve a great deal of work, 
and I think they will be very helpful. I have only had an 
opportunity to read them over briefly, and there are certain 
things that I want to be sure of. Take, for instance, your 
offer of proof. You speak first of the charter of the Crroup 
Health Association, Inc. I was under the impression that 
that was in. 

Mr. Leahy. I think it is in, if your Honor please. 

The Court. We do not want to be uncertain about it. 

Mr. Kelleher. No; it is in. It is stipulated. 

Mr. Leahy. Yes. I think the stipulation is in, too. 

Mr. Kelleher. The by-laws are also in, your Honor. 

The Court. Of course as to “The facts known to these 
defendants,” involves their own testimony, I assume, to a large 
extent. 

Mr. Lewin. That is more specifically described in (a) 
and (e). 

The Court. Yes; I see it goes into details. That is predi¬ 
cated, of course, upon documentary things as well as Other 
matters. 

Another thing I wish to ask: Is the contract between the 
Home Owners Loan Corporation and Group Health Associa¬ 
tion, Inc. in evidence? 

Mr. Leahy. Not yet, your Honor. 

Mr. Kelleher. It is not, your Honor. 

The Court. I see no reason why that may not go in; I njiean, 
for my purposes. Of course, depending upon my ruling, it 
will either have to be treated as of no effect or treated as of 
effect, whatever my ruling may be. 

Mr. Lewin. How about having it annexed to the profferj? 

The Court. I would like to have it in evidence. I cajnjnoO 
control its use, but according to the opinion, as I read it, I can’ 
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control its use just as I can that of the contract. So I want 
that in. 

Mr. Lewin. Which item is that, your Honor? 

The Court. It is referred to in (a) of paragraph 3. You 
have it available, I assume? 

Mr. Kelleher. They have subpoenaed it, I believe, your 
Honor. 

The Court. It should be in. 

Mr. Burke. There is an amendment to that contract. 

The Court. I want the whole thing in, any features of writ¬ 
ten contracts or contractual relations between those two 
organizations. 

Mr. Lewin. It goes in without any of this characterization, 
though? 

The Court. Yes; just the papers themselves. 

Mr. Kelleher. (a) is under the heading of the facts known 
to the defendant. That is in. 

The Court. That would depend upon their own testimony. 
Then, of course, I want anything that shows the contract of 
membership, the membership rights of the doctors of Group 
Health. 

Mr. Kelleher. I think that is in the by-laws. 

Mr. Lewin. That is the application for membership. 

The Court. I assume it is covered by the by-laws. 

Mr. Lewin. Yes; I think it is. 

Mr. Leahy. Yes, your Honor; and there are some other mat¬ 
ters explaining the by-laws, explaining the reason for their 
amendment also. 

Mr. Lewin. I do not believe we want to go into that. 

The Court. I have not reached that. Let us take it up in 
order, because it is confusing otherwise. 

Mr. Kelleher. Your Honor understands that there is no 
formal contract with the members? 

The Court. It is a contract that you reached through the 
by-laws of the organization? 

Mr. Kelleher. Yes. 

The Court. And of course the charter may form a part of 
ii. Are not some of the contracts with the doctors in? 

Mr. Leahy. I think they are, your Honor. 
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The Court. I know Scandifiio’s and Lee’s are in. I suppose 
they are typical, are they not? 

Mr. Lewin. I do not believe there were ever any Written 
contracts except those. 

The Court. If there are any, they certainly ought to be in. 

Mr. Kelleher. They are, your Honor. 

Mr. Leahy. Scandiffio’s and Lee’s contracts? 

Mr. Kelleher. Yes. 

Mr. Leahy. Submitted and unsigned. 

The Court. There was also a copy of it sent to the American 
Medical Association. 

Mr. Lewin. Yes; and I believe it was also involved in the 
proceedings before Judge Bailey. 

The Court. It is in, I am sure. Please keep your ndtes of 
these corrections. 

This (d) would be covered by the papers which we have 
made reference to. 

Mr. Leahy. Supplemented by testimony in explanation of 
the by-laws which are already in. 

The Court. I do not assume you mean that you should 
show, for instance, that Mr. Penniman is the president of the 


ites of 


Association, and when John Jones is being treated by Dr. 
Scandiffio he assumed in any wise to instruct Scandiffio as to 
the medical service or attention that he should render to Mr. 
John Jones. 

Mr. Leahy. Not quite so direct as that, your Honor. 

The Court. It is just generally? 

Mr. Leahy. Yes, sir. 

The Court. The power of administration. 

Mr. Leahy. Yes. 

Mr. Lewin. Tied up with the power to make the contract 
or to terminate it. 

Mr. Richardson. It is further than that, because there will 
be specific testimony as to interference. 

Mr. Lewin. Don’t you think, then, that the proffer ought 
to be a little more specific? 

The Court. Yes. It is now a little vague. I would assume 
in reading it hurriedly, and as I read it now, that you iperely 
have reference to administrative supervision. 
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Mr. Leahy. There will not be any testimony showing that 
anyone stood over a doctor and said, “You do this or that.” 

The Court. There is nothing to suggest that in any given 
case of rendition of medical care by a doctor, that a member 
or any lay officer of the Association attempted in any wise 
to direct the medical officer or doctor as to how he should 
render medical treatment? 

Mr. Leahy. No, sir. We have no such testimony as that. 

Mr. Lewin. I think it is all right except for any implica¬ 
tions to be drawn from the word “discharged.” There may be 
some attempt to torture that. 

The Court. That will be revealed in the by-laws and by the 
contract. 

Mr. Lewin. Yes—the power to contract or to terminate 
the contract. 

The Court. I say. that will be controlled by the papers 
that are in. That is pretty much a conclusion. 

Mr. Leahy. Yes, pretty much. 

Mr. Lewin. I have marked it as such. 

Mr. Richardson. There are going to be some facts by 
which we arrive at the conclusion. 

Mr. Kelleher. I am wondering if there is anything addi¬ 
tional which they intend to offer other than what we have 
already proceeded to discuss. 

The Court. I assume not. 

Mr. Lewin. Embraced in (a) to (e). 

The Court. Now, No. 4 relates to the contract between 
these two organizations. 

Mr. Leahy. That is right, your Honor. 

The Court. And I assume the same as to five? 

Mr. Leahy. Yes, your Honor. 

The Court. And 6? 

Mr. Leahy. Yes. your Honor. 

The Court. Are these regulations, 7 and 8, in? 

Mr. Leahy. No, your Honor. 

The Court. Well, put them in. They have been testified 
to by Mr. Penniman. 

Mr. Leahy. Yes, your Honor. 





945h 

The Court. The substance of them, I know; both Penni- 
inan and Kirkpatrick. 

Mr. Leahy. I think there is no point about them except 
materiality. 

The Court. Well, put them in and we will have the: whole 
facts. 

No. 8 I do not think needs to be supported. It is very 
clear. I mean, it does not need to be supported by any 
documentary evidence. 

Mr. Leahy. There is some already identified on cross- 
examination by Mr. Kirkpatrick. 

Mr. Kelleher. I am afraid I do not understand. 

Mr. Leahy. Do you recall the letter that I mentioned but 
did not introduce into evidence? There are some letters 
from the counsel of the Association. 

Mr. Kelleher. This is the H. 0. L. C., your Honor, and I 
do not believe it is in evidence. I may be in error about that, 
but I don’t believe it is. 

The Court. The statement is clear enough. I can rule 
on that without reading the opinion. 

Mr. Kelleher. There is no ruling on that at this time? 

The Court. No. I am just accepting that as an offer. The 
same with 9; the same with reference to 10, because if I should 
hold them material, then they will all be admitted. The 
statement is sufficient. The same with respect to 11; the 
same with respect to 12, 13, 14 and 15. Sixteen need not be 
amplified. The offer is clear enough. 

Mr. Lewin. Might I suggest that when it is presented, 
however, in piecemeal as the evidence comes along, it is a 
pretty difficult thing to analyze. You get to talking about 
purposes, intents and motives and that sort of thing. 

The Court. All this goes to the question of belief upon 
their part as to the justice and legality of their rights, that 
they believed they were legal, or something like that. It 
supports an honest belief. The question is whether siich an 
honest belief is admissible. 

Mr. Richardson. An honest belief with reference t<j> their 
acts. 
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The Court. It all goes to support an honest belief upon 
their part which motivated them. 

Mr. Lewin. Your Honor understands it as a proffer of 
motive? 

The Court. It is a proffer to prove the thing. 

Mr. Lewin. But it is a proffer of motive. Is not that the 
way your Honor understands it? 

The Court. I am not going to say whether it is motive or 
intent at the moment. I am not using those words 
technically. 

Mr. Lewin. But that is the point that worries me a little 
bit. 

The Court. I will be able to distinguish it later. 

Of course (a) of 18 is in. That is part of the Government’s 
case. 

Mr. Richardson. Did you pass 17, your Honor? 

The Court. There is nothing there that needs to be ampli¬ 
fied. All these matters necessarily depend upon the main 
question raised by 18, as to belief. 

Mr. Kelleher. That is right. 

The Court. And the things referred to from (a) to (f) 
are all in evidence through the Government’s testimony, I 
assume. 

Mr. Leahy. Yes, your Honor. 

Mr. Lewin. That is true. 

I do not know what “basis” means, exactly. That is in 
the same offer, No. 18—that this belief was the basis for those 
things. There, again, we may get into this confusion of intent 
and motive which may ruin us. 

The Court. I am not going to get confused about it, unless 
you confuse me. It is not a new question with me at all. 

Mr. Lewin. Oh, I am sure of that. I did not mean to 
suggest that for a moment. 

The Court. I see it worries you, but I think you may rest 
upon my distinguishing between them. 

Mr. Kelleher. Nineteen is a conclusion, is it not? 

The Court. Yes. That is upon the same basis as some of 
the previous ones. The constitutional provision referred to 
in paragraph 20 I assume is in evidence. 
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Mr. Leahy. Yes, your Honor. 

Mr. Lewin. There, again, that is a conclusion of law, if 
your Honor please. 

The Court. Those are questions of law. 

The rest is argumentative, I assume. 

Mr. Lewin. Does your Honor understand, then, that the 
only one of these upon which additional testimony will be 
offered will be (d) of paragraph 3? 

Mr. Kelleher. No. They won’t offer any on that. 

Mr. Lewin. They said they would. 

Mr. Kelleher. As I understood it, (d) was a conclusion to 
be drawn from the documentary evidence— 

Mr. Lewin. Mr. Richardson said they would have soi^ie tes¬ 
timony, and his Honor asked a little about the character of the 
testimony. 

The Court. I think it was finally agreed between counsel 
that that was really based upon inferences to be drawn from the 
documentary evidence. 

Mr. Richardson. What is that, your Honor? 

The Court. Paragraph (d) of 3. 

Mr. Leahy. That may be supplemented or explained by 
testimony. 

Mr. Kelleher. I was under the impression that Mr. Leahy 
said it was purely a conclusion. Your Honor asked if there 
was any such evidence direct to the point of actual instruction 
as to the method of treatment of a patient, and he said they 
did not have that. 

Mr. Richardson. We do expect to show instructions by 
the board of trustees to their doctors that limited their activity. 

Mr. Kelleher. That limited the extent? 


Mr. Richardson. Yes. 

Mr. Lewin. Then I think the proffer ought to be more 
specific about that, and it ought to be limited. 

Mr. Leahy. What we hoped to be able to do was to acquaint 
your Honor with the general character or type of testimony; 
but of course as a witness is on the stand an answer mighjb elicit 
another question which, in turn, would bring out some other 
and different testimony. But it will be within that field or 
range which is indicated in the proffer. 
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Mr. Lewin. I am not suggesting that counsel would be 
bound if something extraordinary happens in the course of the 
trial, if some new evidence develops that none of us knows 
about; but if he knows now the character of that testimony 
I think it ought to be stated so that it can be dealt with specif¬ 
ically. Mr. Richardson has been kind enough to state one type 
of evidence. Was that in writing? 

Mr. Richardson. No. 

Mr. Lewin. Oral instructions. 

Mr. Richardson. Here is a board with dominant figures on 
it, and their activities depended upon their budget, the amend¬ 
ment of the by-laws and upon the change in their attitude; and 
what we propose to show is, by general testimony, what hap¬ 
pened between the board and the people in charge of the 
medical service. 

The Court. Let me ask you this. Do you intend to show 
that the Group Health Association, contrary to its contracts 
with its members, infringed upon or impaired those contracts 
in the service which it rendered? 

Mr. Richardson. The only contract, so-called, as I under¬ 
stand it, would be that indicated by the by-laws, plus the 
application. We have been told that the fact is that there was 
a violation of those contracts. 

The Court. I will simply say this to counsel, that if upon 
reflection you see that your offer involves any such situation 
as that, please advise me as quickly as you can. 

Mr. Leahy. Yes, your Honor. 

The Court. If. of course, as I have assumed, it is predicated 
upon inferences to be drawn from the legal control that was 
given to the board of trustees and officers over the conduct of 
the Association, if merely inferences are to be drawn from 
those things, then there is no need for any supplemental offer; 
but if it goes beyond that and shows that contrary to and out¬ 
side of the authority and duties laid down in these instruments, 
these corporate instruments, the officers in fact did assume to 
impose their will upon the doctors to the point which amounted 
to actual interference in a particular case, then I want to know 
that. 
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Mr. Lewin. And I suppose counsel for the Government 
would get the information at the same time? 

The Court. It goes beyond that, because it is not a ques¬ 
tion of whether they did it under this offer, but whether that 
was known to the defendants. 

I think that clears the situation up. My idea was to clarify 
these things that we have and then permit you gentlemen to 
add anything new in the way of argument that occurs to you, 
in the hope that I might dispose of this by 1:30 and go on with 
the evidence. But now the suggestion has been made by 
counsel for the Government that they would like a little time 
to consider these things more fully and that I ought to give 
them until 1:30 to do it. If I do that I will be in no position, 
of course, to dispose of it, because I do not want to ha^e my 
mind reaching conclusions until any argument of counsel is 
completed. In other words, I want the views all before me 


before I attempt to consider the question. I do not want to 
lose time. It is getting to be a matter of anxiety to me, the 
way the case is being continued. Whether we would gain time 
by that or not I do not know. 

Mr. Lewin. What would your Honor think of this sugges¬ 
tion—adjourning for three quarters of an hour to let jus get 
our thoughts in order? 

The Court. But that does not give me much time to think 
things over. It takes you gentlemen a little time to think, 
and it takes me a little time to think, too. The matter has 
been pretty well argued yesterday and supplemented by briefs, 
and I understand the points pretty well. 

Mr. Lewin. Let us submit it without argument, thep. 

Mr. Leahy. I really do not know just where we are. Did 
you want time to look over something? 

Mr. Lewin. Yes. If you are going to make an argument 
on this thing, I would like to prepare myself to make an argu¬ 
ment in answer to it. 

The Court. Let me ask defense counsel this, without scar¬ 
ing you. I have no conclusions at all at the present moment 
about it. If I should rule against you, would you be ready 
to go on on the basis of such a ruling? 
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Mr. Leahy. Would your Honor indicate in respect to what 
points? 

The Court. With respect to the point of legality and belief, 
both of those questions. 

Mr. Leahy. Of course I would try to do the best I could. 
It would be pretty difficult, if your Honor please, and I should 
like to be heard on that question. 

The Court. Are you in position to argue that? 

Mr. Leahy. Yes; I will argue it now. 

The Court. You are, too, are you not? 

Mr. Lewin. I will be prepared to go on, I think. 

Mr. Richardson. We did not finish our arguments yes¬ 
terday. 

The Court. No; the arguments were cut short yesterday. 

Mr. Leahy. If Mr. Lewin would like some time, subject to 
your Honor’s own discretion in the matter, I do not want to 
object, because I know these questions come up, on both sides. 

The Court. If we do not go on, and I allow the decision to 
go over until Monday, you will be ready at that time to 
proceed? 

Mr. Leahy. Oh, yes. 

The Court. You have got to anticipate the decision either 
way. 

Mr. Leahy. Yes. I will not delay the court. We will be 
ready. 

Mr. Lewin. I do not want to be in the position of appear¬ 
ing to want delay, because I am really not in that position; 
but how would you feel about limiting the arguments so that 
you have plenty of time for the decision? 

The Court. I might give you a half hour apiece. Too 
much argument confuses me. I can digest just so much of it. 

Mr. Lewin. Suppose we start in at 1:30 and had an hour’s 
argument and then your Honor took the rest of the day to 
consider these questions and gave us the decision today? . 

The Court. It is not going to inconvenience you, because 
they are putting in their case now. 

Mr. Lewin. No; I was suggesting it from their point of 
view. 

The Court. Mr. Leahy says they will be ready. 
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Mr. Lewin. I thought he said he had to have more time. 

The Court. They will have time to prepare themselves to 
meet the decision, whichever way it goes. I think On both 
sides you are entitled to a little further argument. I cut the 
defense counsel off, or they were cut off yesterday, by reason 
of developments. They had some ten or fifteen minuses left. 
Mr. Leahy was about to speak, I believe. 

Mr. Leahy. Yes, your Honor. 

The Court. And I should like to go on now so that I shall 
not have to come back here. When I have an important ques¬ 
tion to decide I like to get the argument over with and have 
time to think. 

Mr. Leahy. May I have about five minutes to step up to 
the Bar library? j 

The Court. Yes. Don’t you think you can meet thp situ¬ 
ation? j 

Mr. Lewin. I will if your Honor wants me to. i 

The Court. Your argument may not be quite as perfect in 
diction, and so forth, but I am sure you have the thought well 
in hand. 

Mr. Lewin. I feel a little bit unprepared, in view of this 
new development here. 

The Court. If it will help you any, I will give you uiltil 11 
o’clock. 

Mr. Lewin. I think that is fine. Would your Honor sug¬ 
gest the question or point you would care to hear argument 
on? Or don’t you feel you would care to do that? Then we 
can narrow our endeavors. 

The Court. I do not want any repetition of what occurred 
yesterday. j 

Mr. Kelleher. W T ould your Honor like to hear argument 
on legality of the contract and on the binding effect o|f the 
decision of Mr. Justice Bailey? 

The Court. You covered those points yesterday. 

Mr. Kelleher. I beg your Honor’s pardon; I do not mean 
to contradict you, but I believe Mr. Lewin argued yesterday 
mainly that even if it were illegal it was not an issue in| this 
case. We also take the position that the grant was a perfectly 
legal grant. I 
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The Court. I will not indicate to you what your argument 
shall be. I have indicated it to you in going over this paper, 
mentioning the things that concern me, and you have those 
general questions. I hesitate to allow my mind to reach any 
hasty conclusion. I would rather keep my mind open. I 
think it would be only fair if you want to supplement what 
you said yesterday, and I will give you an opportunity to do 
that before they speak. I think that would only be fair. If 
you find anything new that you want to discuss, then I think 
it would be better for you to lay that before me first, so that 
counsel will be in position to answer. I will give you until 
11 o’clock. I expect to hold you to another hour. You have 
had your 30 minutes; you have had 30 minutes as against 20 
minutes for the defendants, so far. I will add another hour 
to the argument. You get 20 minutes and they get 40 
minutes. 

(Thereupon an informal recess was taken until 11 o’clock 
a. m., at the conclusion of which the following proceedings took 
place:) 

Mr. Kelleher. Your Honor, as I understand it, we have 
25 minutes and counsel for the other side have 35 minutes? 

Mr. Leahy. No— 40 and 20. 

The Court. Don’t waste any of it. 
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tors on the means by which the purpose of the con¬ 
spiracy is to be accomplished . 

4. A corporation cannot be guilty of a conspiracy to re¬ 

strain trade under the Sherman Act, except under the 
doctrine of imputation or respondeat superior. 
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5. A corporation cannot conspire with its own agents or 

sen-ants while they arc acting within the scope of 
their agency or employment . SI 

6. The Medical Society of the District of Columbia had 

the lawful right to enforce the provisions of its con¬ 
stitution. and expel one of its members for violation 
thereof, and such action on behalf of the Society is 
a corporate action, and no person or corporation other 
than said Society can commit it, and such action can¬ 
not be a conspiracy ...S1.S2 

7. The American Medical Association and the Medical 

Society of the District of Columbia, acting together 
or alone, had the law-ful right to use persuasion and 
argument against GHA. to write letters and publish 
articles against GHA, and to freely express their opin¬ 
ion about GHA. S2 

S. (a) In an indictment for conspiracy wherein it is alleged 
that two membership medical corporations and many 
of their agents, servants, and members and also other 
persons and corporations were parties to the conspir¬ 
acy. but only said two corporations and their agents, 
servants, or members were made defendants, if on 
the trial all of the agents, sen-ants, and members of 
said two corporations are found “not guilty” and both 
of said corporations are found “guilty” then on a 
motion by the two corporations for judgment not¬ 
withstanding the verdict, the evidence pertaining to 
the acts and doings of the individual defendants in 
their capacity as agents, servants, or members of the 
corporate defendants and in their capacity as alleged 
co-conspirators in their own proper person, must be 
stricken from the record and the evidence then re¬ 
maining in the record considered to determine whether 
there is any substantial evidence to support the 


verdict . S2, S3 

S. (b) Where under the above proposition of law there is 
no substantial evidence to support the verdict, it has 
been held in some cases that a motion for a new 

trial will be granted . S4 

9. (a) On the trial of an indictment for conspiracy against 
two or more defendants, where the indictment al¬ 


leges that there were other parties to the conspiracy 
not made defendants, evidence is admissible, in the 
discretion of the court, of the acts and doings of any 
one of the alleged conspirators on a prima facie show¬ 
ing that such person was a party to the conspiracy, 
but after the return of a verdict of “not guilty” as to 
any one or more of said defendants, on motion of 
the defendants found “guilty” for a judgment not- 
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withstanding the verdict, evidence pertaining to the 
acts and doings of the defendants found “not guilty]’ 
must be stricken from the record, and the evidence 
then remaining considered to determine whether 
there is any substantial evidence to support the verdict 

1. On the trial of an indictment charging that two 

defendants conspired with each other, acquittal 
of one requires a judgment for the other, be¬ 
cause one defendant cannot conspire with him¬ 
self . 

2. Acts and declarations by persons not co-con¬ 

spirators are hearsay and if admitted in evi¬ 
dence and prejudicial in nature, that is rep 
versible error. 

9. (b) Where under the above proposition of law, not¬ 
withstanding the fact that there is substantial evi¬ 
dence to support the verdict, if the evidence pertain¬ 
ing to the acts and doings of the defendants found 
“not guilty” is of great volume and of such a preju¬ 
dicial nature that it is probable that the defendants 
found “guilty” have not had an adequate separate 
consideration of their defense, the court should grant 

a new trial to the defendants found “guilty”. 

10. The cases holding that in an indictment consisting of 
several counts based on similar facts but charging 
violations of different sections of a statute, verdicts 
of “not guilty” on some of the counts do not affect 
a verdict of “guilty” on the other counts, are not 
applicable to cases predicated on the doctrine of rep 
spondeat superior where the conviction of the agentjs 
or servants was necessary for the existence of the 
misdemeanor charged; nor do they apply to indict¬ 
ments containing but one count. 

V. The motion of the defendants at the beginning of the trial 
to expunge specified portions of the indictment and to exp 
elude evidence pertaining thereto should have been granted, 
and the objection of the defendants at the conclusion of 
the charge to the jury to sending with the jury the indict¬ 
ment because it contained prejudicial matter, should have 

been sustained. 

VI. The court erred in receiving certain evidence on behalf of the 
United States. 

(a) Background evidence . 

(b) The statements contained in, and the letters and docuf 

ments attached to the minutes of DMS and the 
executive and other committees of DMS. 

(c) Hearsay and otherwise incompetent evidence pertain]- 

ing to the Washington Hospitals.. 
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(d) Hearsay evidence consisting of acts, doings, state¬ 
ments, and letters of parties when there was no 
prima facie proof that said parties were conspira¬ 
tors . 144 

VII. The court erred in refusing evidence offered by defendants... 153 

VIII. The court erred in refusing and modifying instructions re¬ 
quested by the defendants. 1S7 

IX. The charge of the court to the Jury was incorrect, inconsistent, 
misleading and prejudicial, including the prayers requested 
by the Government and given by the court. 194 

(a) The Government’s instructions. 194 

(b) Other errors in the charge . 196 

Conclusion . 200 

Table of Cases. 

Agoado v. Cohen, et al, 234 App. Div. 37, 254 N. Y. S. 134 . 84 

Alaska SS. Co. v. International Longshoremen’s Assn., 236 F. 964 . 55 

Allin v. Motorists’ Alliance, 234 Ky. 714, 29 S. W. 2d 19. 79 

Allison v. Allison, 360 Ill. 638, 196 N. E. 799. 69 

American Banana Co. v. United Fruit Co., 213 U. S. 347 . 114 

American Federation of Labor v. Buck’s Stove & Range Co.. 33 App. 

D. C. S3 (app. dism., 219 U. S. 5S1). 192 

A. F. of L. v. Swing. 312 U. S. 321, 326 . 54, 82, 190, 191 

Anderson v. United States, 171 U. S. 604. 605 . 55. S2,1S7,1SS. 1S9,192,200 

Anthony v. Covington. 187 Okla. 27, 100 P. 2d 461. S4 

Apex Hosiery Co. v. Leader. 310 U. S. 469.25.35,53.94.103, 111, 1S7,1SS, 

1S9.190.194.196.200 

Appalachian Coals, Inc. v. United States. 2S8 U. S. 344, 360 ... 40.1S7.189,193, 

196.200 

Arthur v. Kraft Phenix Cheese Corp., 26 F. Supp. S24. SI 

Atlantic Cleaners & Dyers Co. v. United States, 2S6 U. S. 427. 434, 435 

36.3S. 39.45.46 

Barker Painting Co. v. Brotherhood of Painters, etc., 57 App. D. C. 

322. 23 F. 2d 743 (cert. den. 276 U. S. 631). 55,192 

Barnes v. Ashworth, 154 Va. 21S, 153 S. E. 711. S4 

Beck v. Moll, (Mo. App.) 102 S. W. 2d 671.. S3 

Beck v. United States. 33 F. 2d 107. 110. Ill 

Bedford Cut Stone Company v. Stone Cutters’ Assn., 274 U. S. 37... .26.51.52 

Begin v. Liederbach Bus Co., 167 Minn. S4, 20S X. W. 546. S4 

Benjamin Franklin Life Assurance Co. v. Mitchell, 14 Cal. App. 2d 

654. 58 P. 2d 984.-. 69 

Bigelow v. Old Dominion Copper Mining & Smelting Co.. 225 U. S. 

Ill, 133 . 83 

Bingham v. National Bank of Montana, 105 Mont. 159, 72 P. 2d 90. S3 

Blankenship v. Kurfman, 96 F. 2d 450 . 54 

Blasinay v. Albert Wenzlick Real Estate Co., (Mo. App.) 13S S. W. 2d 721 S4 
Blue Valley Creamery Co. v. Cronimus, 270 Ky. 496. 110 S. W. 2d 2S6 83 






























INDEX 


V 


Bohmont, v. Moore. 138 Neb. 784. 295 N. W. 419. L 

Booker & Kinnaird v. Louisville Board, 188 Ky 771, 224 S. W. 451... 

Borum v. U. S. 284 U. S. 596. 

Bossert v. Dhuy, 221 N. Y. 342. 117 N. E. 582. 

Boykin v. Hopkins, 174 Ga. 511, 162 S. E. 796. 

Branagan v. Buckman. 122 N. Y. S. 610, aff. 130 N. Y. S. 1106. 

Brobston v. Burgess & Town Council, Borough of Darby, 290 Pa. 331. 


Page 

83 

55 

87 

55 
69 

56 


13S A. 849. S4 

Brown v. People, 66 Ill. 344. SO 

Brown v. United States. 150 U. S. 93. 85 

Bryant v. Dist. of Col. Dental Society, 26 App. D. C. 461. 55.82 

Buckeye Power Co. v. Dupont dc Nemours Powder Co., 24S U. S. 55... 83 

Carter v. Atlantic Coast Line R. Co.. 194 S. C. 494. 10 S. E. 2d 17. 84 

Chapman v. Anderson. 55 App. D. C. 165, 3 F. 2d 336. ISO, 1S3.190.193 

Chapman-Storm Lumber Corp. v. Minnesota-South Carolina Land & 
Timber Co.. 1S3 S. C. 31, 190 S. E. 117. 


84 

Chicago Board of Trade v. United States, 246 U. S. 231, 23S.113, 1^7, 18S. 


193,196.200 


Clark v. United States, 61 F. 2d 409. 

Collengcr v. United States. 50 F. 2d 345. 

Consolidated Gas Utilities Co. v. Beatie, 167 Okla. 71, 27 Pa. 2d 813.... 

Co-operative Law Co., In re. 198 N. Y. 479. 92 N. E. 15. 

Crichton v. United States. 92 F. 2d 224. 

Crowder v. Graham. (Tex. Civ. App.). 201 S. W. 1053. 

Dandridge v. Washington’s Executors (1S29), 27 U. S. 369. 

Davison v. Diamond Match Co., 10 Cal. App. 2d 21S, 51 P. 2d 452 ... 
Depew v. Wichita Assn, of Credit Men, 142 Kans. 403, 49 P. 2d 1041, cert. 

den. 297 U. S. 710. 

Detroit Bar Assn. v. Union Guardian Co.. 282 Mich. 216. 276, N. W. 365. 

Didento v. United States, 44 F. 2d 537. 

Dunn v. United States, 284 U. S. 390. 393. 

Duplex Printing Co. v. Deering, 254 U. S. 443. 26, 

Durst v. Southern Ry. Co.. 130 S. C. 165, 125 S. E. 651. 

Eastern States Petroleum Co. v. Asiatic P. Corp., 103 F. 2d 315. L 

Edelstein v. Gillmore, 35 F. 2d 723. 

Eisensmitli v. Buhl Optical Co., 115 W. Va. 776, 17S S. E. 695. 

Emmons v. Southern Pac. Co., 97 Or. 263. 191 P. 333. 

Exchange Bakery & Restaurant v. Rifkin, 245 N. Y. 260, 157 N. E. 130 

Ezell v. Ritholz' 1SS S. C. 39, 19S S. E. 419. 

Fashion Guild v. Trade Commission, 312 U. S. 457. 

Feazle v. Industrial Hospital Assn., 164 Or. 630. 103 P. 2d 300 . 

Fedcr v. United States, 257 F. 694. 

Federal Club v. National League (1922), 259 U. S. 200. 

Federal Trade Commission v. Raladam Co., (1931) 2S3 U. S. 643. 

First Natl. Bank v. Abilene Hotel Co., 46 Tex. Civ. App. 595, 103 S. W. 


85 

S6 

84 

69 

87 

49 

41 

S3 

69 

69 
S5 
87 

51,52 
84 
4,187 
55 

70 
84 
55 
70 

27.74 

84 

85 
43 
45 


1120 . 

Gerritscn v. City of Seattle, 164 Wash, 459, 2 P. 2d 1092. 

Giedrewicz v. Donovan, 277 Mass. 563, 569, 179 N. E. 246. 24S 


4S 

S4 

83 








































VI 


INDEX 


Page 

Good Health Dairy Products Corp. v. Emery, 275 N. Y. 14, 9 N. E. 

2d 75S . 83 

Grant Const. Co., George J., v. St. Paul Bldg. Trades Council, 136 

Minn. 167, 161 N. W. 520 . 55 

Graves v. Minnesota, (1926) 272 U. S. 425 . 44, 192 

Greater New York Live Poultry C. of C. v. United States, 47 F. 2d 156, 

cert. den. 2S3 U. S. 837. 187 

Greenberg v. Chicago Cab Co., 274 Ill. App. 666. 83 

Greene, In re, 52 F. 104. 81 

Greenwood v. Building Trades Council, 71 Cal. App. 159. 55 

Group Health Association v. Moor, 24 F. Supp. 445, 446 . 27,49.65,76 

Grove v. United States, 3 F. 2d 965 . 85 

Harris v. Thomas, (Tex. Civ. App.) 217 S. W. 106S. 56,193 

Hall v. Miller, 212 la. 835. 235 N. W. 298. S3 

Hart v. B. F. Keith Vaudeville Exch. 12 F. 2d 341. 55 

Hawkins v. Barber, 231 Ala. 53, 163 S. 608 . 84 

Hohcnadel Brewing Co. v. United States. 295 F. 4S9. 85 

Holbrook v. Nolan. 105 Ind. App. 75. 10 N. E. 2d 744. S3 

Horman v. United Mine Workers, 166 Ark. 255. 55 

Hudson v. Gulf Oil Co.. 215 N. C. 422, 2 S. E. 2d 26. 84 

Illinois Central Ry. Co. v. Applegate’s Admx., 268 Ky. 45S, 105 S. W. 

2d 153 . 83 

International Organization, etc. v. Red Jacket, C. C. & C. Co., IS F. 

2d S39 . 55 

Irwin v. Lorio, 169 La. 1090, 126 S. 669 . 55, 193 

Iselin v. Flynn, 154 N. Y. S. 133. 49 

Jentick v. Pacific Gas & Electric Co., (Cal.) 114 P. 2d 343 . S3 

Jcu Jo Wan v. Nagle. (C. C. A. 9) 9 F. 2d 309 . 48 

Johnson v. City of San Fernando, 35 Cal. App. 2d 244, 95 P. 2d 147. 83 

Johnson v. United States, 59 F. 2d 42, 44. Ill 

Johnson v. Stumbo, 277 Ky. 301, 126 S. W. 2d 165. 69 

Jordan v. Group Health Association, 71 App. D. C. 38. 107 F. 2d 239... 27, 76 
Judd v. City Trust & Savings Bank, 133 Oh. St. SI, 12 N. E. 2d 2S8 . 69 

Kelly v. Powers. 303 Ill. App. 19S . S3 

Kemp v. Division No. 241, 255 Ill. 213. 55 

Lahr v. Chicago & N. W. Ry. Co., 212 la. 544, 234 N. W. 223 . 83 

Land Title & Abstract Co. v. Dworken, 129 Oh. St. 23, 193 N. E. 650 . 69 

Lauf v. E. G. Shinner & Co.. 303 U. S. 323 . 54 

Leary v. Virginia-Carolina Joint Stock Land Bank, 215 N. C. 501, 2 

S. E. 2d 570 . 84 

Levering & G. Co. v. Morrin, 2S9 U. S. 103. 54,55 

Logan v. United States, 144 U. S. 263 . 85 

Lowney v. Butte Electric Ry. Co., 61 Mont. 497, 204 P. 4S5. 83 

Maclub of America, In re, 295 Mass. 45, 3 N. E. 2d 272 . 69 

Mahaffey v. Mahaffey, 15 Tenn. App. 570 . S4 

Maple Flooring Manufacturers Assn. v. United States, 26S U. S. 563.. 187,197 

Marcante v. United States, 49 F. 2d 156. 198 

Mark v. Rich, 43 App. D. C. 182. 180,190,193 








































INDEX 


Vll 


Marino v. United States, 91 F. 2d 691, 694, 695 . 80,194.195,199 

Martin Cartage Co.. J. F.. v. Dempster Bros. 311 Ill. App. 70, 35 

N. E. 2d 391 . 83 

Masters v. Board of Dental Examiners, 15 Cal. App. 2d 506. 59 P. 

2d 827 . 69,73 

May v. Sloan, (1879) 101 U. S. 231. 42 

McDonald v. Massachusetts General Hospital, 120 Mass. 432. £5.192 

McDonald v. United States. 9 F. 2d 506. 187 

McLaughlin v. Chief Consolidated Mining Co.. 62 Utah 532. 220 P. 726j 84 

McMurdo v. Getter. 29S Mass. 200. 10 N. E. 2d 139. 1 69 

Merrick v. American Automobile Assn. 31 F. Supp. 876. 6S, 72 

Merrick v. American Security & Trust Company, 71 App. D. C. 72. 107 

F. 2d 271, 276 . 26.71 

Metropolitan Opera Co. v. Hammerstein. 147 N. Y. S. 532. 162 App. 

Div. 691. aff. 221 N. Y. 507. 116 N. E. 1061. 4S 

Milburn Co., Alexander, v. Union Carbide & Carbon Corp., ct al., 15 

F. 2d 67S. 6S0. SI 

Miller v. Alaska S. S. Co., 139 Wash. 207, 246 P. 296. 84 

Miller v. United States. 277 F. 721. 85, ISO. 190, 200 

Milk Wagon Drivers Union v. Lake Valley Farm Products. 311 U. S. 91.. 26.54 

Mininsohn v. United States. 101 F. 2d 477, 478. SI 

Morrow v. Southern Ry. Co.. 213 N. C. 127, 195 S. E. 3S3. S4 

Morrow v. United States. 11 F. 2d 256. S6 

Muntz v. Algiers & G. St. Ry. Co., 116 La. 236. 40 S. 688 . 84 

Nann v. Raimist, 255 N. Y. 307, 174 N. E. 690. 55 

Nash v. United States. 229 U. S. 373. 376. 1S7 

National Auto Service Corp. v. State, (Tex. Civ. App.) 55 S. W. 2d 209 79 

National Assn, of Steam Fitters v. Cummings, 170 N. Y. 315. 63 N. E. 369 55 

Neill v. Gimbcl Bros., 330 Pa. 213, 199 A. 178. 70 

New Negro Alliance v. Sanitary Grocery Co.. 303 U. S. 552, 559. 560_26,53 

New Orleans & Northeastern R. Co. v. Jopcs, 142 U. S. IS. S4 

Newton v. Board of Corn’s. 86 Col. 446. 282 P. 106S. 55 

New York Central & H. RR. Co. v. U. S., 212 U. S. 4S1, 491, 497. SI 

Olandcr v. Johnson, 25S Ill. App. S9. 55 

O’Keefe v. Local 463 of United Assn, of Plumbers, 277 N. Y. 300. 14 

N. E. 2d 77 . 55 

O’Neil v. Building Service Employees I. Union. 109 Wash. 519, 115 

P. 2d 662 . 82 

Opinion of the Justices, In re. 2S9 Mass. 607. 194 N. E. 313. 69 

Ottcrness, In Re:, 1S1 Minn. 254 . 323 N. W. 31S. 69,73 

Overland Publishing Co. v. Union Lithograph Co., 57 Cal. App. 366 _ 55 

Pacific Employers Insurance Co. v. Carpenter, 10 Cal. App. 2d 592. 52 

P. 2d 992 . 69 

Pangbum v. Buick Motor Co., 211 N. Y. 22S. 105 N. E. 423. S4 

Parker v. Board of Dental Examiners, 216 Cal. 2S5, 14 P. 2d 67 . 69.73 

Parnell v. United States, 64 F. 2d 324.j 19S 

Peer v. Babcock, 230 N. Y. 106. 129 N. E. 224 . j 84 

People v. Angclopoulos, 30 Cal. App. 2d 538, 86 P. 2d 873, 878.i 83 





































Vlll 


INDEX 


race 


People v. Assn, of Real Estate Tax Payers of Illinois. 354 Ill. 102. 187 

N. E. S23 . 68 

People v. Chicago Motor Club. 362 III. 50. 199 N. E. 1. 6S 

People v. Calif. Protective Corp., 76 Cal. App. 354. 244 P. 10S9 . 69 

People v. Denver Clearing House Banks, 99 Col. 50, 59 P. 2d 46S . 69 

People v. Kelly, 255 N. Y. 396. 175 N. E. 10S . 4S 

People v. Massett. 55 Hun. 606, 7 X. Y. S. S39. S4 

People v. Merchants Protective Corp.. 1S9 Cal. 531. 209 P. 363 . 69 

People v. Motorist Assn, of Illinois, (1934 ) 354 Ill. 595. 1SS X. E. 827 

People v. Munroe. 190 X. Y. 435. S3 X. E. 476 . 81 

People v. Pacific Health Corp.. 12 Cal. 2d 156. 82 P. 2d 429. cert. den. 

306 U. S. 633 . 69 

People v. Painless Parker Dentist, S5 Col. 304. 275 P. 92S. cert. den. 280 

U. S. 566 . 69 

People v. Peoples Stockyard State Bank. 344 Ill. 462. 176 X. E. 901. 69 

People v. Prevost. 219 Mich. 233. 1S9 X. W. 92. SO 

People v. Safe-Way Coal Co.. 242 App. Div. 659. 272 X. Y. S. 65S. SI. 84 

People v. Standard Plate Glass Co., 156 X. Y. S. 1012. 79 

People v. United Medical Service. 362 Ill. 442. 200 X. E. 157. 69 

People ex rel Lederman v. Warden of City Prison. 16S App. Div. 240. 

152 X. Y. S. 977 . 69.73 


People ex rel Mahurin v. State Board of Dental Examiners, S5 Col. 321, 

275 P. 933 . 73 

Physicians’ Defense Co. v. Cooper. 199 F. 576. 7S 

Physicians’ Defense Co. v. O'Brien. 100 Minn. 490. Ill. X. W. 396 . 78 

Pickett v. Walsh. 192 Mass. 572 . 55 

Polhcmus v. DeLisle, 9S X. J. Eq. 256. 130 A. 618. 49 

Pope v. United States. 2S9 F. 312. S5.S6.153.197 

Porter v. King County Medical Society. 1S6 Wash. 410. 5S P. 2d. 367... 56.192 

Pratt v. British Medical Association. (1919) 1 K. B. 244. 52 

Prendergast v. Jacobs. 110 X. J. Law 435. 166 A. 94 . S3 

Presley v. Central Terminal Co. (Mo. App.) 142 S. W. 2d 799. S3 

Public Service Traffic Bureau. Inc. v. Haworth Marble Co., 40 Oh. 

App. 255. 17S X. E. 703 . 69 

Renschler v. State, 90 Oh. St. 363, 107 X. E. 758 . 79 

Rhode Island Bar Assn. v. Automobile Service Assn.. 55 R. I. 122. 179 

A. 139 . 69 

Richmond Assn, of Credit Men v. Bar Assn., 167 Ya. 327. 1S9 S. E. 153 6S 
Roadway Express v. McBroom. 61 Ga. App., 505. 6 S. E. 2d 460 S3 

Robert E. Hicks Corp. v. Xational Salesmen’s T. Assn., 19 F. 2d 963 .. 81 

Rockwood Corp. v. Brick Layers’ Local Union. 33 F. 2d 25. 29 . 55. SI 

Roddy v. United Mine Workers. 41 Okla. 621 . 55 

Rosenzweig & Sons v. Jones. 50 Ariz. 303, 72 P. 2d 417 S3 

Rowe v. Standard Drug Co., 132 Oh. St. 629. 9 X. E. 2d 609 . 69 

Reuhling v. Pickwick-Grcyhound Lines. 337 Mo. 196. S5 S. V*. 2d 602... S4 
Schooner Xymph, The. IS Fed. Cas. 506. Xo. 103SS. 1 Summ. 516 (Circuit 

Court. D. Maine. 1S34) . 41 

Schosbock v. Chgo. M. St. P & P. R. Co., 191 Wash. 425, 71 P. 2d 54S . S4 

































INDEX 


IX 


Seawell v. Carolina Motor Club & American Automobile Assn., 209 

N. C. 624, 1S4 S. E. 540 . 6$ 

Semler v. Dental Examiners, ct al., 294 U. S. 60S. 47,192 

Sonn v’. Tile Layers Protective Union. 301 U. S. 4GS .54.190.191 

Shaughnessy v. Jordan, 1S4 Ind 499. 55 

Shell Petroleum Corp. v. Wilson, 17S Okla. 355, 65 P. 2d 173. S4 

Shippen Bros. Lumber Co. v. Jones. 141 Ga. 6S3, SI S. E. 1113. 80 

Shoe Mfrs. Protective Assn.. In re. 295 Mass. 369, 3 N. E. 2d 746 . 69 

Silver v. Lansburgh Bro., 72 App. D. C. 77, 111 F. 2d 51S... 26,40.41.49.67 

Southern Ry. Co. v. Davenport. 39 Ga. App. 645, 14S S. E. 171. S3 

Southern Ry. Co. v. Lockridge, 222 Ala. 15, 130 S. 557. S4 

Southern Ry. Co. v. Nix, 62 Ga. App. 119 S S. E. 2d 409. S4 

Spence v. Johnson. 142 Ga. 267. 82 S. E. 646 . 49 

Stager v. United States, 233 F. 510. S5. S6,152.153.197 

Stanton v. Arkansas Democrat Co., 194 Ark. 135, 106 S. W. 2d 5S4. S3 

Staples v. Johnson, 25 App. D. C. 155.ISO. 193.19.3 

State v. Bailey Dental Co.. 211 la. 781, 234 N. W. 260 . 09 

State v. Bean, 193 Minn. 113. 25S N. W. IS. 79 

State v. Boston System Dentist. (Ind.) 19 N. E. 2d 949 . 69 

State v. Clinic. 1S6 Wash. 3S4. 5S P. 2d S12. 70 

State v. Credit Men’s Assn.. 163 Tcnn. 450, 43 S. W. 2d 91S. 69 

State v. C. S. Dudley & Co.. 340 Mo. S52, 102 S. W. 2d S95. 69 

State v. Globe Casket & Undertaking Co., S2 Wash. 124. 143 P. S7S . 7S 

State v. James Sanford Agency, 167 Tenn. 339, 69 S. W. 2d S95. 70 

State v. Kindly Optical Co.. 216 la. 1157. 24S N. W. 332 . 69 

State v. McClellan. 155 La. 37. 9S S. 748. j 4S 

State v. Merchants Credit Sen-ice, 104 Mont. 76. 66 P. 2d 337 . 69 

State v. Merchants Protective Corp., 105 Wash. 12, 177 P. 694. 69 

State v. Mutual Mortuary Assn., 166 Tenn. 260, 61 S. W. 2d 664. 7S 

State v. St. Louis Union Trust Co.. 335 Mo. S45. 74 S. W. 2d 34S. 69 

State Board of Dental Examiners v. Hcitler, 90 Col. 191, S P. 2d 69S. 73 

State Board of Dental Examiners v. Miller. (Col.) S P. 2d 699 . 73 

State Board of Dental Examiners v. Savelle. 90 Col. 177, 8 P. 2d 693, 

app. dism. 2S7 U. S. 562. 69,73 

Steckler v. United States. 7 F 2d 59.. S7 

Stern v. Flynn, 27S N. V. Supp. 59S. 69 

Stevens v. D. M. Oberman Mfg. Co.. 229 Mo. App. 627, 79 S. W. 2d 516 S3 

Stillwell Theatre. Inc. v. Kaplan. 259 N. Y. 405 . 55 

Strauss v. Marlboro County General Hospital, 1S5 S. C. 425, 194 

S. E. 65 .5(,. 192 

Summers v. Bond-Chadwcll Co., 24 Tenn. App. 357, 145 S. W. 2d 7, cert. 

den. 145 S. W. 2d 7 . S 4 

Telman v. United States. 67 F. 2d 716 . 19$ 

Terrio v. S. N. Nielsen Const. Co.. 30 F. Supp. 77. 55 

Territory v. Thompson, 26 Hawaii 1S1 . $3 

Terry v. United States. 7 F. 2d 2S. 19 S 

Thibodeau v. Gerosa Haulage <fc Warehouse Corp., 252 App. Div. 615. 

300 X. Y. S. 686. S4 












































X 


INDEX 


Page 

Tiedje v. Haney. 184 Minn. 569. 239 N. W. 611. S4 

Tilbury v. Oregon Stevedoring Co., 8 F. 2d S9S. 55 

Toxaway Hotel Co. v. Smathers. 216 U. S. 439. 4S 

Tri-State Broadcasting Co. v. Federal C. Commission. 6S App. D. C. 

292, 294, 295, 96 F. 2d 564-567 . 152 

Tuthill. In re. 10 N. Y. Supp. 2d 643 . 69 

Unger v. Landlord’s Management Corp. 144 N. J. Eq. 68. 16S A. 229 .. 69 

Union Pacific Coal Co. v. United States. 173 F. 737. SI 

Union Painless Dentists v. Guerra. (Tex. Civ. App.) 234 S. W. 6SS. S4 

Union Trust Co. v. Woodrow Mfg. Co.. 63 F. 2d 602 . S3 

United Chain Theatres v. Philadelphia Union, 50 F. 2d S90. 55 

United Leather Workers v. Herkert. 265 U. S. 457. 54 

United States. Ex parte. 101 F. 2d 870, aff. 30S U. S. 519. 79 

United States v. American Medical Association. 72 App. D. C. 12. 20. 

110 F. 2d 703. 711. 712 . 5. 25. 35. 82. 187. 1S9. 196. 200 

United States v. Austin-Bagley Corp., 31 F. 2d 229. 233 . 87 

United States v. Bergdoll, 272 F. 49S. S7 

United States v. Carrozzo, 37 F. Supp. 191. 85 L. ed. 746 . 53 

United States v. Cruikshank, 92 U. S. 542. 557, 55S. SI 

United States v. Falcone, 311 U. S. 205, 210. SO. 194.195 

United States v. Fur Dressers’, etc.. Assn.. 5 F. 2d S69. 55 

United States v. General Motors Corporation, 121 F. 2d 376. 411. 87 

United States v. Great Western Sugar Co.. 39 F. 2d 149. 151. SI 

United States v. Griffith Amusement Co.. 1 F. R. D. 229.26.SI. 194.195 

United States v. Hutcheson. 312 U. S. 219. 222.26.36.50.51.1SS. 190 

United States v. Kissel. 21S U. S. 601. 60S.SO. 194.195 

United States v. McConnell, 2S5 F. 164. 198 

United States v. Metropolitan Club. 11 App. D. C. ISO. 55. S2 

United States v. Nearing, 252 F. 223 . 81 

United States v. Nelson, 52 F. 646. 81 

United States v. New Departure Mfg. Co.. 204 F. 107 . SI 

United States v. Patterson. 55 F. 605. 63S. 81 

United States v. Sacony-Vacuum Oil Co.. 310 U. S. 150. 243. 246. 261-S6.1S9 

United States v. Santa Rita Store Co., et al., 16 N. Mex. 3. 113 P. 620 SI. S3 

United States v. Standard Oil Co., 23 F. Supp. 937. 939. S6 

United States v. Wills, 36 F. 2d 855. 19S 

United States v. Winslow. 195 F. 578, aff. 227 U. S. 202 . 81 

United States Hotel Co. In re. (C. C. A. 6), 134 F. 225 . 4S 

U. S. Title Guaranty Co. v. Brown. 217 N. Y. 62S. Ill N. E. S2S. 69 

Walker v. St. Louis-S. F. Ry. Co.. 214 Ala. 492, 10S S. 3SS . 84 

Wenigcr v. United States. 47 F. 2d 692. 693, 695.SO, 194.195.199 

Werth v. Fire Companies’ Adj. Bureau. 160 Va. S45, 171 S. E. 255 . 4S 

Weyrens v. Scotts Bluff County Medical Society, 133 Neb. 814. 277 

N. W. 378 . 55,192 

Whitcomb v. Reid, 31 Miss. 567. 569 . 49 

Whitehurst v. Elks. 212 N. C. 97, 192 S. E. S50. 84 

Williams v. Hines, SO Fla. 690. 86 S. 695 . 83 

Williams v. United States, 2S2 F. 4S0. 85 









































INDEX 


XI 


Page 

Wilson v. United States. 109 F. 2d S95. S96.86.114,115 

Wilson v. Wooldridge. 11S Va. 209. 86 S. E. 872. 1 80 

Winslow v. State Board. 115 Kans. 450. 223 P. 30S. 39.73 

Worthington v. United States, 64 F. 2d 936.S5.83.187 

Wyatt v’. United States, 23 F. 2d 791. 19S 

Zaincy v. Rieman, 84 Ind. App. 4S0, 151 N. E. 625. S3 


Textbooks. 


10 Fletcher, Cyclopedia of Corporations. Sec. 4944. J 81 

Thorton, Combinations in Restraint of Trade (192S) Secs. 3S4, 390. 392 j SI 

Statutes. 


Act of July 2, 1S90, c. 647 (26 Stat. 209), 15 U. S. C. 3 (Section 3 of the 

Sherman Act) . 2, IS 

Act of October 15. 1914. c. 323 (3S Stat. 730. 731. 738), 15 U. S. C. 17, 

29 U. S. C. 52. 53. (Sections 1. 6. 20 of the Clayton Act).IS, 19,43.82 

Act of March 23, 1932. c. 90 (47 Stat. 70. 71. 72, 73) 29 U. S. C. 104, 105, 

106. 108. 113. (Sections 4. 5. 6. S. and 13 of the Norris LaGuardia Act) 

19.20.21.73.82.191 

Act of June 20. 1936. c. 640 (49 Stat. 1561) 2S U. S. C. 695. 12S 

Act of May 27. 190S (35 Stat. 411) R. S. 3477. 31 U. S. C. 203 . 64 

Section 763 of the Revised Statutes, as amended by Section 2 of the Act 
of February 27. 1S77. c. 69 (19 Stat. 253). D. C. Code, 1929. Title IS 

Section 44 . 2 

Section S3 of D. C. Code, 1901. Act of March 3, 1901, c. 854 (31 Stat. 

1202). D. C. Code. 1929. Title IS. Section SI. 2 

Sections 226 and 935 of D. C. Code, 1901, Act of March 3, 1901, c. S54 
(31 Stat. 1225. 1341), D. C. Code 1929. Title 18. Section 26. Title 6. 

Section 355 . 2 

Act of February 27. 1929. c. 352 (45 Stat. 1327). D. C. Code. 1929, Title 20, 

Sections 121-160 (Healing Arts Practice Act) . 70 

Act of March 3. 1901. c. S54 (31 Stat. 1284), Act of June 30, 1902, c. 1329 
(32 Stat. 533). D. C. Code, 1929. Title 5. Sections 121-126 (Benevolent 

Corporations Act) . 57.58 

Act of March 3. 1901. c. S54 (31 Stat. 1292). Act of Aug. 15. 1911, c. 12 
(37 Stat. 16). Act of June 29, 1922. c. 249 (42 Stat. 6GS), D. C. Code, j 
1929, Title 5, Section 179. (Health. Accident and Life Insurance Com¬ 
panies Act) . j 77 

Miscellaneous. 


Constitution of the United States. First Amendment.S2,190| 191 

Rules of Civil Procedure for District Court of U. S.. Rule 50. SO 

Rules of District Court of U. S. for Dist. of Col., Rule 70. SO 



























IN THE 


United States Court of Appeals for the 
District of Columbia 

APRIL TERM, 1941 

SPECIAL CALENDAR. 

No. 7929 

— 

AMERICAN MEDICAL ASSOCIATION, a Corporation, 

Appellant, 

vs. 

UNITED STATES OF AMERICA, Appellee. 

No. 7930 

THE MEDICAL SOCIETY OF THE DISTRICT OF 
COLUMBIA, a Corporation, Appellant, 

vs. 

UNITED STATES OF AMERICA, Appellee. 

ON APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 

BRIEF FOR APPELLANTS 

JURISDICTIONAL STATEMENT. 

The indictment (R. 1-21) was returned December 20,1938, 
and charges the defendants with entering into a combination 
and conspiracy for the purpose of restraining trade in the 
le 



District of Columbia in violation of Section 3 of the Sher¬ 
man Act of July 2, 1890, c. 647. (26 Stat. 209), 15 U. S. C. 
Sec. 3. The jurisdiction of the District Court is sustained 
by Section 763 of the Revised Statutes relating to the Dis¬ 
trict of Columbia, as amended by Section 2 of the Act of 
February 27, 1877, c. 69 (19 Stat. 253), D. C. Code, 1929, 
Title 18, Sec. 44, and by Section 83 of the District of Colum¬ 
bia Code of 1901, Act of March 3, 1901, c. 854 (31 Stat. 
1202) D. C. Code, 1929, Title 18, Sec. 81. 

The defendants were arraigned and pleaded not guilty on 
June 14, 1940. The trial was had before a jury beginning 
on February 5,1941, and concluding on April 4,1941. There 
was a verdict of guilty against the American Medical Asso¬ 
ciation and the Medical Society of the District of Columbia. 
Motions of defendants to set aside the verdict and enter 
judgment in their favor, in arrest of judgment, and for a 
new trial were filed, argued, and denied. A fine of $2,500 
was assessed against American Medical Association and of 
$1,500 against the Medical Society of the District of Colum¬ 
bia, and there was judgment on the verdicts on May 29, 
1941. Notice of appeal of each defendant was filed in the 
District Court and in this Court on June 2, 1941. On June 
3,1941, an order was entered extending the time to Novem¬ 
ber 1,1941, for the defendants to file their bill of exceptions. 
The bill of exceptions of defendants was filed October 31, 
1941. On October 20, 1941, each defendant filed a designa¬ 
tion of record. On October 24,1941, each defendant filed an 
assignment of errors. On October 31, 1941, the printed 
record on appeal (transcript of record) was filed in this 
Court. 

The jurisdiction of this Court is invoked under Sections 
226 and 935 of the District of Columbia Code of 1901, Act 
of March 3, 1901, c. 854 (31 Stat. 1225, 1341), D. C. Code, 
1929, Title 18, Sec. 26, Title 6, Sec. 355. 
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STATEMENT OF THE CASE. 

The defendants in the indictment were American Medical 
Association, a corporation, the Medical Society of the Dis¬ 
trict of Columbia, a corporation, Harris County Medical 
Society, an unincorporated association, Washington Acad¬ 
emy of Surgery, an unincorporated association, Arthur 
Carlisle Christie, Coursen Baxter Conklin, James Bayard 
Gregg Custis, William Dick Cutter, Morris Fishbein, Rob¬ 
ert Arthur Hooe, Roseo Genung Leland, Leon Alphonse 
Martel, Thomas Ernest Mattingly, Francis Xavier McGov¬ 
ern, Thomas Edwin Neill, Edward, Hiram Reede, William 
Mercer Sprigg, William Joseph Stanton, John Ogle War- 
field, Jr., Olin West, Prentiss Willson, William Creighton 
Woodward, Wallace Mason Yater, and Joseph Rogers 
Young. 


Dr. Olin West was secretary and general manager of 
the American Medical Association. Dr. Morris Fishbein 
was editor of the Journal of the American Medical Associa¬ 
tion. Dr. William Creighton Woodward was director cjf the 
Bureau of Legal Medicine and Legislation of the American 
Medical Association. Dr. William Dick Cutter was secre¬ 
tary of the Council on Medical Education and Hospitals 
of the American Medical Association. Dr. Rosco Genung 
Leland was director of the Bureau of Medical Economics 
of the American Medical Association. Dr. Thomas Edwin 
Neill w T as president of the Medical Society of the District 
of Columbia. Dr. Coursen Baxter Conklin was secretary- 
treasurer of the Medical Society of the District of Columbia. 
And all of the other individual defendants were physicians 
and members of the Medical Society of the District of 
Columbia and members of some committee or on the regular 
staff of some of the Washington hospitals during all or 


part of the period of the alleged conspiracy. 
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The American Medical Association will hereinafter be 
referred to as AM A; the Medical Society of the District 
of Columbia, as DMS; Group Health Association, Inc., as 
GHA; Home Owners’ Loan Corporation, as HOLC; and 
Federal Home Loan Bank Board, as FHLBB. 

The facts material to the consideration of the questions 
presented are as follows: 

The indictment in . one count, filed December 20, 1938, 
was very long, consisting of 27 pages (R. 1-21), but the 
charging part was the material part and was as follows 
(R. 14-15): 

“Beginning in January, 1937, or shortly thereafter, 
and continuing to the date of the presentation of this 
indictment, the defendants, and certain members of 
defendant the Medical Society of the District of Co¬ 
lumbia not made defendants, and the Washington hos¬ 
pitals, and other persons to the grand jurors unknown, 
well knowing the foregoing facts, have combined and 
conspired together for the purpose of restraining trade 
in the District of Columbia, that is to say: 

“(1) for the purpose of restraining Group Health 
Association, Inc., in its business of arranging for the 
provisions of medical care and hospitalization to its 
members and their dependents on a risk-sharing pre¬ 
payment basis; 

“(2) for the purpose of restraining the members of 
Group Health Association, Inc., in obtaining, by coop¬ 
erative efforts, adequate medical care for themselves 
and their dependents from doctors engaged in group 
medical practice on a risk-sharing prepayment basis; 

“ (3) for the purpose of restraining the doctors serv¬ 
ing on the medical staff of said Group Health Associa¬ 
tion, Inc., in the pursuit of their callings; 

“(4) for the purpose of restraining doctors (not on 
the medical staff of Group Health Association, Inc.) 
practicing in the District of Columbia, including the doc¬ 
tors so practicing who are made defendants herein, 
in the pursuit of their callings; 


“ (5) for the purpose of restraining the Washington 
hospitals in the business of operating such hospitals.” 
All in alleged violation of Sec. 3 of the Sherman Act. 

A good indictment for conspiracy under the Sherman 
Act must not only charge a conspiracy agreement wi|th the 
intent and purpose to restrain trade, but it must also allege 
an agreement between the alleged conspirators <}n the 
“means” or “plan” whereby they propose and intend to 
restrain trade. The reason for this is to enable the court 
to determine from the allegations of the indictment whether 
the “means” of the alleged conspirators would, ip law, 
directly and unreasonably restrain trade. The proof must 
support the charge pertaining to the “means.” 

This Court in United States v. American Medical Associa¬ 
tion, et al., 72 App. D. C. 12, 20, 110 F. (2d) 703, 711, said 
the means charged in the indictment herein were as follows: 

“(1) to impose restraints on physicians affiliated 
with Group Health by threat of expulsion or actual 
expulsion from the societies; (2) to deny them the Essen¬ 
tial professional contacts with other physicians; ahd (3) 
to use the coercive power of the societies to deprive 
them of hospital facilities for their patients.” 

The proof remaining in the record after the discharge 
of all of the defendants except AMA and DMS must Estab¬ 
lish that AMA and DMS or one of them and the Washing¬ 
ton hospitals or some conspirator unknown to the ^rand 
jury, with the necessary intent, entered into a contract or 
agreement to use those means to accomplish the purpose 
of the alleged conspiracy. The “means” or “plan” agreed 
upon must not be confused with overt acts, which are jiever 
available to enlarge or support the “means.” If the jproof 
does not support the conspiracy contract including the 
“means” agreed upon, the proof fails. 

Previous to the trial the District Court sustained a de¬ 
murrer to the indictment, 26 F. Supp. 752, but this Court 


reversed, 110 F. (2d) 703, and remanded for a trial. 


The 
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Supreme Court of the United States denied certiorari, 310 
U. S. 644, but we think, on the theory and at the suggestion 
of the United States, that this case ought not be decided by 
the Supreme Court on demurrer, but rather on the full rec¬ 
ord after trial. The trial began before a jury on February 
5, 1941, and concluded April 4, 1941. At the conclusion of 
the Government’s case the trial court directed a verdict as 
to the Harris County Medical Society, Washington Academy 
of Surgery, Leon Alphonse Martel, and Joseph Rogers 
Young, and at the conclusion of all the evidence the court 
denied the motions of the defendants for a directed verdict 
(R. 39, 1453, 1456), and the jury found the AM A and the 
DMS guilty as charged and all of the other defendants 
not guilty (R. 1515, 1516). 

On February 5, 1941, at the beginning of the trial the 
defendants moved to expunge and exclude from the jury 
certain designated portions of the indictment and to exclude 
evidence concerning such portions of the indictment (R. 
87-89). The court denied the motion, stating that the 
denial would be without prejudice (R. 89). Throughout 
the trial the court, over objection of defendants, admitted 
evidence pertaining to the allegations of the indictment 
described in the motion to expunge. 

Before the jury retired the defendants objected to send¬ 
ing the indictment with the jury in their deliberations 
(R. 1513). The objection was overruled (R. 1513). 

In order to determine the facts material to the con¬ 
sideration of the questions presented in this brief the 
court will be required to read appellants’ appendix which 
contains, in chronological order, an abstract of all of the 
exhibits received in evidence and read to the jury, plus 
an abstract of the testimony of the material witnesses. 
The court will also be required to read that part of this 
brief (conclusion of Point IV) which sets forth the sub¬ 
stance of the evidence remaining in the record, and ap- 


plicable to AMA and DMS after the verdict of “not guilty” 
as to all defendants except AMA and DMS. This is neces¬ 
sary for the following purposes: to determine whether the 
restraints described in the conspiracy charged in the in¬ 
dictment are “trade” within the meaning of Section 3 of 
the Sherman Act; to determine whether the defendants; were 
engaged in a “dispute” such as is described in the Clayton 
and Norris-LaGuardia Acts and therefore excluded from 
the Sherman Act; to determine whether GHA was a corpo¬ 
ration engaged in the corporate practice of medicine or in 
an insurance operation contrary to law, and, if so, the 
effect thereof; to determine whether the record contains 
substantial evidence to support the verdict after the return 
of the verdict of “not guilty” as to all defendants except 
AMA and DMS, and if so, whether as a result of the 
“not guilty” verdicts as to all defendants except AMA 
and DMS the record contains such a mass of incompetent 
and prejudicial testimony as to require a new tri^il for 
AMA and DMS; to determine, if necessary, whether the 
court erred in refusing to direct a verdict for the defend¬ 
ants at the close of all the evidence; to determine whether 
defendants ’ motion at the beginning of the trial fo ex¬ 
punge specified portions of the indictment and to exclude 
evidence pertaining thereto should have been granted and 
whether the objection of the defendants at the conclusion 
of the charge to the jury to sending with the jury the in¬ 
dictment, because it contained prejudicial matter, should 
have been sustained; to determine whether the court erred 
in receiving certain evidence on behalf of the United States, 
including the “background” evidence, the statements con¬ 
tained in and the letters and documents attached V> the 
minutes of DMS and the minutes of the executive com¬ 
mittee and other committees of DMS, the hospital evidence, 
and hearsay statements of persons when there was no prima 
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facie proof that they were conspirators; to determine 
whether the court erred in refusing evidence offered by 
the defendants, including evidence that GHA was engaged 
in the corporate practice of medicine and in an insurance 
operation contrary to law and was otherwise violating fed¬ 
eral statutes, and that it had been so held by public officials 
and private legal opinion and that defendants so believed; 
received subsides from public funds contrary to law and 
from private funds; was an instrumentality of a plan to 
destroy the private practice of medicine; was economically 
and financially unsound; sold medical services below cost; 
used coercion to cause Government employees to join it; 
solicited and advertised for members; violated the con¬ 
stitution and by-laws of DMS and the Principles of Medical 
Ethics of DMS and the Principles of Ethics of AMA and 
of the medical profession; could not, as set up, render good 
medical service and was not rendering good medical serv¬ 
ice, and was not rendering the medical services which it 
agreed to render; that the intent and purpose of the de¬ 
fendants were not as charged in the indictment but on 
the contrary were to protect their profession, their societies, 
and the constitution, by-laws and rules of their societies 
and their Principles of Medical Ethics; and that the de¬ 
fendants did not have an intent and purpose to unreason¬ 
ably and directly restrain trade; whether the court erred 
in refusing and modifying instructions requested by de¬ 
fendants; and to determine whether the charge of the 
court to the jury was erroneous. 

The questions presented will be argued in their order. 
The questions of law involved are argued under the points 
to which they apply. 

Perhaps a brief statement of some of the material facts 
in the case will benefit the Court. They are as follows, in 
chronological order: 
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JUNE, 1934. The House of Delegates of the |MA 
(Delegates are elected by each state medical society.), 
which is the legislative and policy-making body o^ the 
AMA, meeting in Cleveland, Ohio, passed a resolution 
called herein the Mundt Resolution, as follows (R. 779): 
‘‘Resolved that it is the opinion of the House of Dele¬ 
gates of the American Medical Association that physi¬ 
cians on the staffs of hospitals approved for iiitern 
training by the Council on Medical Education and Hos¬ 
pitals be limited to members in good standing of jheir 
local county medical societies and that the Hous e of 
Delegates requests the Council on Medical Education 
and Hospitals to take this under advisement.” 

DECEMBER 31, 1934. Dr. Cutter, secretary of the 
Council on Medical Education and Hospitals of AMA, 
sent a copy of the Mundt Resolution to the hospitals 
throughout the United States which had been approved 
by the Council, for intern training, about 700 in num¬ 
ber. Thereafter when the Council inspected a hosbital 
for the purpose of giving its approval for intern train¬ 
ing Dr. Cutter would send to the hospital a letter sejting 
forth in detail the matters and things that would ha^e to 
be remedied or corrected in the hospital before it would 
be approved for intern training, and at the end of said 
letter it w T as his custom to state as follows: “Mav we 
call your attention to a recent resolution passed b;f the 
House of Delegates of the American Medical Associa¬ 
tion. (The Mundt Resolution was then quoted.) What 
possibility, if any, exists for the observance of| the 
principle laid down in this resolution?” The undis¬ 
puted testimony w r as that no hospital had ever been 
denied approval for intern training, and none eve|r re¬ 
moved from the list of hospitals approved for iiitern 
training, because they had on their staffs physicians 
who were not members of their local county medical so¬ 
cieties. There have ahvays been on the approved list 
of the council, hospitals which had on their staffs physi¬ 
cians who w’ere not members of their local countv nbedi- 
* * 

cal societies. 

The medical profession from time immemorial has 
had a code of ethics, and in 1848 the AMA adopted its 
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first code of ethics. It has been amended by the House 
of Delegates many times and is now known as the Prin¬ 
ciples of Medical Ethics of the AMA. Each state and 
county medical society usually has its own constitution 
and by-laws and also some special principles of ethics 
of its own, but they usually also adopt the principles of 
medical ethics of the AMA. Only the New York State 
Medical Society has not done so. 

FEBRUARY 3, 1937. Dr. James A. Cahill, Jr., on 
behalf of Georgetown University Hospital and Provi¬ 
dence Hospital of Washington, D. C., wrote to the 
Council on Medical Education and Hospitals, AMA, 
Chicago, requesting an inspection of each hospital and 
approval by the Council of a residency in surgery in 
each hospital. (After a doctor has served the usual 
period in a hospital as an intern, if he desires further 
training in the hospital, he is classified as a resident and 
usually assigned to a specialty, such as surgery, ob¬ 
stetrics etc*.) 

FEBRUARY 24, 1937. GITA filed its certificate of 
incorporation in the District of Columbia, but it did 
not open its clinic and begin operations until November 
1, 1937. Defendants offered to prove (R. 1021) that 
prior to this date and after this date the Twentieth 
Century Fund, Health Economics Association, and the 
Good Will Funds had promoted and subsidized GHA 
and that the main objective of the Twentieth Century 
Fund (R. 1023) was to promote such organizations. 
Since January, 1936, Chapter IX, Article IV, Section 5 
of the constitution of DMS provided in substance that 
no member of the Society shall engage in any profes¬ 
sional capacity whatsoever with any organization en¬ 
gaged in the practice of medicine, which has not been 
approved by the Society. There is a conflict in the 
record as to this provision of the constitution of DMS, 
because Dr. Willson (R. 1265,1266, 1283) testified from 
memory concerning it, but the conflict is not material 
because the record shows that as of March 3, 1937, the 
substance of said constitution was as above stated, and 
there is no dispute in the record as to the fact that none 
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of the defendants had ever heard of GHA prior to 
that date. 

MARCH 22, 1937. The first by-laws of GHA were 
passed and they were amended eight times between 
that date and the date of the filing of the indictment 
herein. Each section of the bv-laws and each amend- 
ment thereto and the date thereof are set out ih the 
record (R. 1211-1256). Defendants offered to prove 
(R. 1387) that on this date a contract was executed 
between GHA and HOLC whereby HOLC agreed to 
pay GHA $20,000 a year for two years for medical 
services. 

MARCH 27, 1937. Dr. M. W. Ireland of Washing¬ 
ton, D. C., wrote to Dr. Cutter of AMA (R. 264) and 
advised him in a general way that HOLC was pre¬ 
paring to set up a. medical organization to care for its 
employees. 

MAY 12,1937. Pursuant to Chapter IX, Article IV, 
Section 5 of the constitution of DMS the Executive 
Committee at a meeting thereof prepared and read the 
approved list provided for in said section of the consti¬ 
tution of organizations, groups, and individuals en¬ 
gaged in the practice of medicine in the District of 
Columbia. The name of GHA was not included therein. 
No member of DMS had heard of GHA up to this 
time (R. 1207). The list was finally approved by the 
Executive Committee on July 12, 1937, and on July 
27, 1937, directed to be sent to each member of DMS 
and to each hospital in the District of Columbia. July 
29, 1937, the secretary of DMS sent the approved list 
as directed. 

MAY, 1937. After May 12, 1937 (R. 1207) a^id in 
the middle of May, 1937 (R. 1117) and on May 16,1937 
(R. 1269) GHA first came to the attention of any mem¬ 
ber of DMS when it was discussed by a few members 
of DMS at the office of Dr. Morgan in Washington. 
Beginning as of that date there was discussion and 
argument concerning GHA at practically every meet¬ 
ing of the Executive Committee of DMS and every 
meeting of DMS. Dr. West, Dr. Woodward, and Dr. 
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Leland of the AM A came to Washington on a few oc¬ 
casions and discussed GHA with members of DMS and 
endeavored to find out various facts about it. Dr. 
Woodward and Dr. Leland appeared before DMS twice 
during the indictment period. The only advice Dr. 
Woodward gave DMS was to employ counsel and be 
guided by his advice. The only advice Dr. Leland gave 
DMS was that they might consider setting up a group 
payment plan of its own. In correspondence Dr. West 
said to various members of DMS and others that he 
was opposed to GHA as set up, generally giving as his 
reason that it was a corporation illegally practicing 
medicine and otherwise violating the law and being sub¬ 
sidized by government and private funds. 

JUNE 15, 1937. Pursuant to the letter from Dr. 
Cahill to Dr. Wilbur dated February 3,1937, Dr. Peter¬ 
son, a hospital inspector for AMA, began the inspec¬ 
tion of Providence and Georgetown University Hos¬ 
pitals. While in Washington and vicinity he also in¬ 
spected Columbia, George Washington University, and 
Washington Sanitarium hospitals pursuant to the cus¬ 
tom of AMA to inspect as many hospitals as possible 
in the same vicinity at the same time. Dr. Peterson 
wrote up his report on Providence Hospital on August 
12, 1937, and on August 21, 1937, dictated a letter 
which Dr. Cutter of AMA signed, sending said report 
to Providence Hospital. The report said nothing about 
the Mundt Resolution, although it did state that there 
were six members of the hospital staff who were not 
members of the AMA. There was no dispute in the 
record that this was the usual custom of AMA in mak¬ 
ing its inspections of hospitals for a long time past. 
The letter signed by Dr. Cutter transmitting the report 
to the hospital concluded, as was his custom, with a 
reference to the Mundt Resolution. Dr. Peterson testi¬ 
fied, and it was not disputed, that he had not even 
heard of GHA during the period of his inspections and 
reports. They had nothing to do with GHA (R. 870). 
The inspection report and the letter of transmittal of 
each of the other four hospitals followed the same pro- 
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cedure. Some of the five hospitals had a regulation 
prior to June 15,1937, that physicians on its staff ljnust 
he members of their local medical society, and aftej* the 
letter of August 21 or approximately that date some 
of the five hospitals enacted a rule to that effect, and 
some of them did not. All of them had on their staffs 
men who were not members of the District or a Local 
Medical Society, and all of them were approved for 
intern or residency training by AM A. 

JUNE-JULY, 1937. On June 24, 1937 (R. 290-309), 
and on July 26, 1937 (R. 176-197) members of a sub¬ 
committee of the Executive Committee of DMS and 
the president, medical director, and trustees of GHA 
met and conferred. The representatives of GHA in¬ 
formed the subcommittee that GHA was “chartered 
to employ the medical physicians” and “incorporated 
to render medical services,” and the corporation guar¬ 
anteed to “give complete medical care” “the very best 
medical care” to members (R. 295, 298, 306), and 
wanted “to hire” members of DMS to do the corpo¬ 
rate medical work (R. 306). The members of the sub¬ 
committee contended GHA was a corporation engaged 
in the practice of medicine, which they thought was 
forbidden by law, questioned its ability as set up to 
furnish complete and good medical care at the dues 
then contemplated or under any schedule of fees, 
pointed out that financing of such a venture was es¬ 
sential and inquired as to the plans for such financing 
and raised the question whether the plans of GHA 
violated the constitution of DMS, which required ap¬ 
proval by DMS of a corporation engaged in the prac¬ 
tice of medicine, and questioned whether the constitu¬ 
tion and principles of ethics of DMS might conflict with 
the plans of GHA to employ doctors on a full-time basis 
and exclude the general profession, to treat govern¬ 
ment employees, and thus tend to destroy the private 
practice of medicine. The position of the representa¬ 
tives of GHA was that they would not disclose their 
plans for financing and that they were going ahead 
with their plans, and the position of the subcommittee 
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was that they would report back to the Society. A 
dispute or controversy thus ensued concerning terms 
and conditions of employment of physicians. 

OCTOBER 2, 1937. An article containing a critical 
analysis of GHA appeared in the Journal of the AMA 
(R. 368-3S6). 

OCTOBER 30, 1937. Drs. Scandiffio and Lee, mem¬ 
bers of DMS, had been employed by GHA, and they 
resigned from DMS on this date. 

NOVEMBER 1, 1937. GHA opened its clinic. 

NOVEMBER 2, 1937. Drs. Scandiffio and Lee were 
directed to appear before the Committee on Compensa¬ 
tion, Contract, and Industrial Medicine of DMS on 
November 4, 1937. 

NOVEMBER 3, 1937. The DMS adopted the Will- 
son resolution (R. 1270), which is set out in the indict¬ 
ment (R. 15, 16), which directed the Hospital com¬ 
mittee of DMS to give study and consideration to all 
phases of this subject and report back to the Society. 
Dr. Willson testified (R.1271) that his sole purpose in 
introducing this resolution was to prevent, if pos¬ 
sible, the sending of Dr. Sprigg’s letter to the boards of 
directors of the hospitals and to get the thing into a 
committee so that they could consider it and report to 
the Society. He testified that the use of the “Where¬ 
ases’’ therein was to catch votes. 

NOVEMBER 6, 1937. DMS sent two representa¬ 
tives, Dr. McGovern and Dr. Hooe, to Chicago to con¬ 
fer with Drs. West, Woodward, and Leland of AMA. 
The conference was held on this date and a typewritten 
transcript (R. 427-436) thereof made. Defendants 
contend there is nothing in it tending to prove the 
conspiracy charged in the indictment. 

NOVEMBER 10, 1937. The CC&IM Committee of 
DMS notified Drs. Scandiffio and Lee that they were 
supposed to have appeared on November 4 before that 
committee and did not do so, and that the committee 
now charged them with a violation of Chapter IX, 
Article III, Sections 1 and 2, and Chapter IX, Article 
IV, Section 5 of the constitution of DMS. 
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NOVEMBER 11, 1937. Resignations of Drs. Sean- 
diffio and Lee from DMS withdrawn bv them. 

NOVEMBER 22, 1937. The CC&IM Committee of 
DMS filed charges with the Executive Committee of 
DMS against Drs. Scandiffio and Lee for violating 
Chapter IX, Article III, Sections 1 and 2, and Chapter 
IX, Article IV, Section 5 of the constitution of DMS. 
The substance of Section 5 has been stated. Sec¬ 
tions 1 and 2 were as follows: “1. It is unprofes¬ 
sional for a physician to dispose of his services under 
conditions that make it impossible to render adequate 
service to his patient or will interfere with reason¬ 
able competition among the physicians of a commu¬ 
nity. To do this is detrimental to the public and to the 
individual physician, and lowers the dignity of the pro¬ 
fession. 

“No member of the Society shall enter into a written 
verbal or implied contract or agreement of employ¬ 
ment with any person, firm, corporation, association, 
club, lodge, or other similar organization, including the 
Federal and/or District Government, the terms of 
which contract or agreement are in violation of the 
principles herein expressed. The customary profes¬ 
sional relationship of a physician to his patients, upon 
the basis of individual fees for services rendered, shall 
not be regarded as a contract within the meaning of 
this section. 

“2. Every member of the Society before entering 
into a contract or agreement for rendering profes¬ 
sional services shall submit a copy of his contract,, if 
written, or a true declaration of the terms of the agree¬ 
ment, in writing, to the Committee on Compensation, 
Contract, and Industrial Medicine for approval. In 
the event that the committee disapproves the contract, 
a member may appeal to the Executive Committee.” 

NOVEMBER 24, 1937. The Executive Committee 
notified Drs. Scandiffio and Lee of the charges filed 
against them and set the hearing thereon to begin De¬ 
cember 6,1937. 

DECEMBER 1, 1937. The Hospital Committee of 
DMS submitted the following report to the DMS: “Re- 
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solved that: As a matter of educational policy the Medi¬ 
cal Society of D. C. strongly recommends that all hospi¬ 
tals engaged in the teaching and training of residents, 
interns, and nurses, where possible, follow the recom¬ 
mendation of the American Medical Association re¬ 
garding the constitution of their entire medical staffs, 
namely, that each appointee be a member of the Med¬ 
ical Society of D. C. or a local medical society in his 
immediate neighborhood and a member of the Ameri¬ 
can Medical Association.’’ This report was adopted 
by DMS on this date, and it was directed that a copy 
thereof be sent to each of the local hospitals, which 
was done. Prior to receiving the resolution of Decem¬ 
ber 1, 1937, of DMS, some of the Washington hospi¬ 
tals had the rule that a physician could not be a mem¬ 
ber of their staff unless he was a member of the local 
medical society, and some did not. After receiving 
the aforesaid letter some amended their rules or passed 
rules in substantial compliance therewith, and some 
did not. However, the evidence is undisputed that all 
the hospitals had on their staffs doctors who were 
not members of their local medical society. Xo fur¬ 
ther action was taken by DMS with reference to the 
resolution of December 1, 1937. 

DECEMBER 6, 1937. Hearings begun before the 
Executive Committee of the DMS on the trial of Drs. 
Scandiffio and Lee on the charges filed as aforesaid. 
Hearings were thereafter had on various dates. Evi¬ 
dence was introduced and argument of counsel heard. 
During the course of the hearings Dr. Lee resigned from 
GHA, and the charges against him were withdrawn. 
The trial proceeded as to Dr. Scandiffio and eventually 
the Executive Committee made findings of fact and 
recommended to DMS that Dr. Scandiffio be expelled, 
and on March 16, 1938, he was expelled by the DMS 
(R. 561). Thereafter he appealed his expulsion to 
the Judicial Council of the AMA (R. 1067), but before 
said appeal was decided the indictment was filed in this 
case on December 20, 1938. 

DECEMBER 16, 1937. The defendants offered to 
prove (R. 910-920, 1404) that on this date the Acting 
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Comptroller General of the United States held th^t the 
payments of money from HOLC to GHA wer^ con¬ 
trary to law and that the purchase by HOLC of office 
furniture and medical equipment for GHA at govern¬ 
ment discount rates was contrary to law and that the 
honoring of HOLC of assignments of wages <j>f its 
employees in favor of GHA was contrary to lakv. 

JANUARY 6,1938. The defendants offered to prove 
that on this date the Committee on Appropriations of 
the House of Representatives of Congress reported 
that the contribution of money by HOLC to GHA was 
not one authorized by law. 

JANUARY 15, 1938. The defendants offered to 
prove (R. 1421,1426) that on this date the Superintend¬ 
ent of Insurance and the Acting United States District 
Attorney for the District of Columbia had notified GHA 
that it was operating illegally and must comply with 
the law or cease operation. 

JANUARY 27, 1938. Defendants offered to prove 
that on this date a petition for declaratory decree was 
filed by GIIA against the Superintendent of Insurance 
and the Acting United States District Attorney for the 
District of Columbia (R. 1421, 1426). 

MAY 2, 1938. The bv-laws of GHA were matefiallv 
amended in 12 respects. (Defendants’ offer of ppoof, 
R. 1399, 1404). Defendants offered to prove (R. 1[399) 
that the president of GHA wrote to FHLBB and said 
that said amendments will relieve GHA of some' em¬ 
barrassing moments in disposing of the declaratory 
judgment proceeding. 

JULY 27, 1938. The decree of the District Couj’t in 
Group Health Association v. Moore, et al., in the de¬ 
claratory judgment proceedings was filed. 24 F. Supp. 
445. During the period from November 1, 1937, when 
GHA opened its clinic, to the date of this decree, GIIA 
had been requesting the Washington hospitals to grant 
their surgeon courtesy privileges on the staffs of Isaid 
hospitals, but with the exception of such privilege for 
a temporary period or of such privilege in emergencies 
such privilege was not granted. The refusal to gfant 
such privilege was in most instances stated to be [that 
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GHA was thought to be illegal and that its surgeon 
was not qualified for the privilege sought. After the 
declaratory decree GHA again demanded of each hos¬ 
pital that it grant courtesy privileges on its staff to 
GHA doctors, and when privileges were not promptly 
forthcoming the grand jury was impanelled on Octo¬ 
ber 17, 1938, and this indictment filed on December 20, 
1938. 

STATUTES INVOLVED. 

Sec. 3 of the Sherman Act of July 2, 1S90, c. 647 (26 
Stat. 209) 15 U. S. C., Sec. 3 reads in part: 

“Every contract, combination in form of trust or 
otherwise, or conspiracy in restraint of trade or com¬ 
merce * * # of the District of Columbia, or in 

restraint of trade or commerce between # * * the 

District of Columbia and any state or states or for¬ 
eign nations, is hereby declared illegal.” 

Sec. 6 of the Clayton Act of October 15, 1914, c. 323 
(38 Stat. 731) 15 U. S. C. 17, reads in part: 

“The labor of a human being is not a commodity or 
article of commerce.” 

Sec. 20 of the Clayton Act of October 15, 1914, c. 323 
(38 Stat. 738) 29 U. S. C. 52, reads: 

“No restraining order or injunction shall be granted 
by any court of the United States, or a judge or the 
judges thereof, in any case between an employer and 
employees, or between employers and employees, or 
between employees, or between persons employed and 
persons seeking employment, involving, or growing 
out of, a dispute concerning terms or conditions of em¬ 
ployment, unless necessary to prevent irreparable in¬ 
jury to property, or to a property right, of the party 
making the application, for which injury there is no 
adequate remedy at law, and such property or property 
right must be described with particularity in the ap¬ 
plication, which must be in writing and sworn to by 
the applicant or by his agent or attorney. 

“And no such restraining order or injunction shall 
prohibit any person or persons, whether singly or in 
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concert, from terminating any relation of employment, 
or from ceasing to perform any work or labor, or from 
recommending, advising, or persuading others by 
peaceful means so to do; or from attending at any 
place where any such person or persons may lawfully 
be, for the purpose of peacefully obtaining or com¬ 
municating information, or from peacefully persuad¬ 
ing any person to work or to abstain from working; 
or from ceasing to patronize or to employe any party 
to sucli dispute, or from recommending, advising, or 
persuading others by peaceful and lawful means so 
to do; or from paying or giving to, or withholding from, 
any person engaged in such dispute, any strike bene¬ 
fits or other moneys or things of value; or from peace¬ 
ably assembling in a lawful manner, and for lawful 
purposes; or from doing any act or thing which might 
lawfully be done in the absence of such dispute by any 
party thereto; nor shall any of the acts specified in 
this paragraph be considered or held to be violations 
of any law of the United States.” 

Sec. 1 of the Clayton Act of October 15, 1914, c. 32.^ (38 
Stat. 730), 29 U. S. C. 53, reads: 

“The word ‘person’ or ‘persons’ wherever us0d in 
section 52 of this title shall be deemed to include cor¬ 
porations and associations existing under or authorized 
bv the laws of either the United States, the laws oft any 
of the Territories, the laws of any State, or the laws 
of any foreign country.” 

Sec. 4 of the Norris-LaGuardia Act of March 23, ^932, 
c. 90 (47 Stat. 70), 29 U. S. C. Sec. 104, reads: 

“No court of the United States shall have jurisdic¬ 
tion to issue any restraining order or temporary or 
permanent injunction in any case involving or growing 
out of any labor dispute to prohibit any person or 
persons participating or interested in such dispute (as 
these terms are herein defined) from doing, whether 
singly or in concert, any of the following acts: 

(a) Ceasing or refusing to perform any work or to 
remain in any relation of employment; 
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(b) Becoming or remaining a member of any labor 
organization or of any employer organization, regard¬ 
less of any such undertaking or promise as is described 
in section 103 of this chapter; 

(c) Paying or giving to, or withholding from, any 
person participating or interested in such labor dis¬ 
pute, any strike or unemployment benefits or insurance, 
or other moneys or things of value; 

(d) By all lawful means aiding any person partici¬ 
pating or interested in any labor dispute who is being 
proceeded against in, or is prosecuting, any action or 
suit in any court of the United States or of any State; 

(e) Giving publicity to the existence of, or the facts 
invoked in, any labor dispute, whether by advertising, 
speaking, patrolling, or by any other method not involv¬ 
ing fraud or violence; 

(f) Assembling peaceably to act or to organize to 
act in promotion of their interests in a labor dispute; 

(g) Advising or notifying any person of an intention 
to do any of the acts heretofore specified; 

(h) Agreeing with other persons to do or not to do 
any of the acts heretofore specified; and 

(i) Advising, urging, or otherwise causing or induc¬ 
ing without fraud or violence the acts heretofore speci¬ 
fied, regardless of any such undertaking or promise as 
is described in section 103 of this chapter.” 

Sec. 5 of the Norris-LaGuardia Act of March 23, 1932, 
c. 90 (47 Stat. 70), 29 U. S. C. Sec. 105, reads: 

“No court of the United States shall have juris¬ 
diction to issue a restraining order or temporary or 
permanent injunction upon the ground that any of the 
persons participating or interested in a labor dispute 
constitute or arc engaged in an unlawful combination 
or conspiracy because of the doing in concert of the 
acts enumerated in section 104 of this chapter.” 

Sec. 6 of the Norris-LaGuardia Act of March 23, 1932, 
c. 90 (47 Stat. 71), 29 U. S. C. 106 reads: 

“No officer or member of any association or organi¬ 
zation, and no association or organization participating 
or interested in a labor dispute, shall be held respon- 
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sible or liable in any court of the United States fbr the 
unlawful acts of individual officers, members, or agents, 
except upon clear proof of actual participation jin, or 
actual authorization of, such acts or of ratification of 
such acts after actual knowledge thereof.” 

Sec. 8 of the Norris-LaGuardia Act of March 23, 1932, 
c. 90 (47 Stat. 72), 29 U. S. C. Sec. 108 reads: 

“No restraining order or injunctive relief shall be 
granted to any complainant who has failed to comply 
with any obligation imposed by law which is involved 
in the labor dispute in question, or who has failed to 
make every reasonable effort to settle such dispute 
either by negotiation or with the aid of any available 
governmental machinery of mediation or voluntary 
arbitration.” j 

Sec. 13 of the Norris-LaGuardia Act of March 23, 1932, 
c. 90 (47 Stat. 73), 29 U. S. C. Sec. 113 reads: 

“When used in this chapter, and for the purposes of 
this chapter—(a) A case shall be held to involve br to 
grow out of a labor dispute when the case involves 
persons who are engaged in the same industry, trade, 
craft, or occupation; or have direct or indirect inter¬ 
ests therein; or who are employees of the same em¬ 
ployer ; or who are members of the same or an affiliated 
organization of employers or employees; whether jsuch 
dispute is (1) between one or more employers or Asso¬ 
ciations of employers and one or more employeejs or 
associations of employees; (2) between one or more 
employers or associations of employers and one or 
more employers or associations of employers; or (3) 
between one or more employees or associations of em¬ 
ployees and one or more employees or association of 
employees; or when the case involves any conflicting 
or competing interests in a ‘labor dispute’ (as herein- 
after defined) of ‘persons participating or interested’ 
therein (as hereinafter defined). 

(b) A person or association shall be held to be a per¬ 
son participating or interested in a labor disputje if 
relief is sought against him or it, and if he or it is! en¬ 
gaged in the same industry, trade, craft, or occupation 
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in which such dispute occurs, or has a direct or indirect 
interest therein, or is a member, officer, or agent of any 
association composed in whole or in part of employers 
or employees engaged in such industry, trade, craft, or 
occupation. 

(c) The term ‘labor dispute’ includes any contro¬ 
versy concerning terms or conditions of employment, 
or concerning the association or representation of per¬ 
sons in negptiating, fixing, maintaining, changing, or 
seeking to arrange terms or conditions of employment, 
regardless of whether or not the disputants stand in 
the proximate relation of employer and employee. 

(d) The term ‘court of the United States’ means 
any court of the United States whose jurisdiction has 
been or may be conferred or defined or limited by Act 
of Congress, including the courts of the District of 
Columbia.” 

ASSIGNMENTS OF ERROR. 

Identical but separate assignments of errors were filed 
by each appellant (R. 65-SI). Each assignment consisted 
of 28 specifications, some of which were quite lengthy. Be¬ 
cause of the restrictive space permitted in this brief, we 
beg leave to refer to the record (R. 65-81) and to set forth 
here enough of the assignment of errors to show that the 
points relied upon were covered by appellants’ assignments 
of errors. The assignments of errors which cover the 
points relied upon are as follows. The trial court erred: 

1. In denying defendants’ written motion at the begin¬ 
ning of the trial to strike certain specific portions of the 
indictment pertaining to the so-called “background” and 
other specific portions of the indictment, which are argu¬ 
mentative and prejudicial, and to exclude evidence pertain¬ 
ing thereto. 

2. In holding throughout the trial that a prima facie con¬ 
spiracy of the means, as charged in the indictment, had been 
established against each and all of the defendants and the 
"Washington hospitals, and against each and all of the de- 
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fendants and persons not named in the indictment. 

3. In admitting evidence offered on behalf of the United 
States. These assignments of error specify the evidence 
complained of and are ample to cover every point argued 
here (R. 66). 

4. In denying defendants’ written motions to strike cer¬ 
tain evidence pertaining to “background” and “hospitals” 
and in refusing defendants’ oral motions to strike certain 
evidence. 

5. In denying and refusing defendants’ written anjl oral 
offers of proof and in refusing to admit evidence on behalf 
of the defendants. These assignments of error specify the 
offers of proof complained of and are ample to cover every 
point argued here (R. 66-68). 

6. In overruling the motions of defendants for directed 
verdicts at the conclusion of all the evidence. 

7. In giving to the jury as instructions, certain specific 
instructions requested by the United States. This assign¬ 
ment of error covers the instructions complained of here 
(R, 68). 

8. In refusing to give to the jury as instructions certain 
specific prayers for instructions requested by the defend¬ 
ants. This assignment of error covers the refused prayers 
for instructions of the defendants that are argued iik this 
brief (R, 68, 6.9). 

9. In charging the jury in many respects. This assign¬ 
ment of error covers all of the points relied on in the argu¬ 
ment of this brief (R. 69-71). 

10. In overruling defendants’ motion to set aside thj ver¬ 
dict and to enter judgment for the defendants. 

11. In overruling defendants’ motion in arrest of {judg¬ 
ment. 

12. In overruling defendants’ motion for a new trial. 
The evidence of, pertaining to, and adduced through the 
individual defendants who were found “not guilty” was 


24 


inadmissible evidence as to the corporate defendants and 
cannot be relied upon to support the verdict of “guilty” 
against the corporate defendants. The mass of such evi¬ 
dence was tremendous and highly prejudicial, and was 
before the jury when they were considering and arriving 
at their verdict on the guilt or innocence of the corporate 
defendants, and therefore the corporate defendants did not 
receive an adequate and separate consideration of their 
defenses. 

13. In holding that even though the acts of the defendants 
were lawful if done for certain purposes and even though 
defendants testified that their acts were done for lawful 
purposes, and there was no evidence to the contrary, never¬ 
theless it was a question for the jury to determine whether 
the acts of the defendants constituted a conspiracy with the 
means to restrain trade as alleged in the indictment. 

14. In holding that the activities of GHA, its members, 
its doctor employees, doctors other than those employed 
by GHA, including the individual defendants and that part 
of the operation of the hospitals pertaining to GHA were 
“trade” within the meaning of Section 3 of the Sherman 
Act. 

15. In holding that the charge in the indictment and the 
proof adduced at the trial was not “a dispute” or “labor 
dispute” within the meaning of the Clayton and Norris- 
LaGuardia Acts, and hence is within the purview of Section 
3 of the Sherman Act. 

16. In failing to hold that the acts and doings of the de¬ 
fendants did not pertain to or refer to unreasonable re¬ 
straints, nor that they pertained to or referred to direct or 
material restraints. 

17. In construing the indictment and evidence as setting 
forth and establishing the violation by the defendants of a 
conspiracy to restrain trade under Section 3 of the Sherman 
Act. 
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18. In its construction and interpretation of the Sherman 
Act, Clayton Act, and the Norris-LaGuardia Act. 

19. In its instruction and interpretation of the IIe|aling 
Arts Practice Act for the District of Columbia (D. C. Code 
1929, Title 5, Section 179). 

20. In its instruction and interpretation of the Benevblent 
Corporations Act for the District of Columbia (D. C. Code 
1929, Title 5, Chapter 5). 

21. In entering judgment on the verdict, assessing fines 
against the defendants, and in other respects apparent of 
record. 

SUMMARY OF ARGUMENT. 

I. The restraints described in the conspiracy changed 
in the indictment are not “trade” within the meaning of 
Sec. 3 of the Sherman Act. In United States vs. American 
Medical Association et al ., 72 D. C. App. 12, 110 F. j(2d) 
703, this Court held on demurrer to the indictment that the 
practice of medicine and certain adjuncts thereto were 
“trade” within the meaning of Sec. 3. That is on the 
theory that the pursuit of any livelihood, whether comjner- 
cial or professional, in the District of Columbia, was in¬ 
cluded within the term “trade” in Sec. 3. This Courtjwas 
of the opinion that at common law unreasonable restraints 
on any livelihood, whether commercial or professional,! are 
forbidden, and that the Sherman Act adopted the common 
law in its entirety in that regard; and that it therefore 
followed that the practice of medicine was “trade” within 
the meaning of Sec. 3 of the Sherman Act. Apex Hosiery 
Co. vs. Leader, 310 U. S. 469, decided after the American 
Medical Association case, repudiated this doctrine and held 
that the Sherman Act did not take over the entire doct rine 
of restraint of trade as known to the common law, but only 
such trade as was engaged in “commercial activity”, “busi¬ 
ness activity”, “commercial competition”, or “business 
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competition. ” The Apex case interprets the Sherman Act 
differently than the American Medical Association case, and 
for that reason we urge that this Court reconsider its opin¬ 
ion in the American Medical Association case in the light of 
the Apex case. 

II. The defendants were engaged in a “dispute” within 
the meaning of that word as used in the Clayton Act, and 
engaged in “a labor dispute” within the meaning of that 
phrase as defined by the Norris-LaGuardia Act, and there¬ 
fore they were excluded from the Sherman Act. Since the 
decision of this Court in the American Medical Association 
case, the Supreme Court filed its opinion in United States 
vs. Hutcheson, 312 U. S. 219, which fully supports this doc¬ 
trine of law. The Hutcheson case overrules Duplex Print¬ 
ing Co. vs. Deering, 254 U. S. 443, and Bedford Stone Corn- 
pang vs. Stonecutters’ Association, 274 U. S. 37, which 
this Court relied on in its opinion in the American Medical 
Association case. In the event it be contended that the 
Hutcheson case interprets the Clayton and Norris-La 
Guardia Acts to apply to labor unions only, reference is 
made to Neiv Negro Alliance vs. Sanitary Grocery Co., 
303 U. S. 552, 559, 560, and Milk Wagon Pricers’ Union vs. 
Lake Valley Farm Products, 311 U. S. 91. 

111(a). Group Health Association, Inc., a corporation, 
was engaged in the corporate practice of medicine contrary 
to law. This principle of law is supported by the American 
Medical Association case and Silver vs. Lanshurgh’s Bro., 
72 App. D. C. 77, 111 F. 2d 518, and Merrick vs. American 
Security <£ Trust Co., 71 App. D. C. 72, 107 F. 2d 271, and 
the cases cited in the argument herein from other jurisdic¬ 
tions holding that membership corporations not for profit 
cannot employ attorneys to render legal services to their 
members, and the cases from other jurisdictions which 
held that a corporation cannot employ doctors or lawyers 
to render medical services or legal services to subscribers or 
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members or the general public. If the Court determines 
that GHA was engaged in the corporate practice of lficdi 
cine, contrary to law, it will be necessary to determine the 
legal effect thereof on this case. Appellants insist 
an illegal business is not subject to restraint. Sec. 
the Norris-LaGuardia Act provides that no restraining 
order shall be granted to any complainant who has failed 
to comply with any obligation imposed by law and applying 
the Hutcheson and the New Negro Alliance cases ■wjould 
mean that the Sherman Act does not forbid restraint jof a 
person who has failed to comply with the law. But irre¬ 
spective of Sec. 8 of the Norris-LaGuardia Act we insist 
that GHA is outside the law, and it does not exist at all in 
the sense that it could be restrained. It is not merely 
committing a tort, it is violating federal statutes. The same 
law would apply if a portion of the activities of CIHA 
violated a federal statute and the alleged conspiracy to 
restrain applied only to that portion of the activities of 
GHA that were in violation of a federal statute. Fashion 
Guild vs. Trade Commission, 312 IT. S. 457 is not to the 
contrary. Neither the whole nor a part of the activities of 
the persons restrained in that case were in violation of 
federal law. On the facts disclosed by this record, there 
is no merit to the contention that GHA is not engagejl in 
the corporate practice of medicine, but is merely arranging 
for medical services for its members. Such a sugges 
is fiction, pure and simple. 

111(b). Group Health Association, Inc. was engage^ in 
an insurance operation contrary to law. The actual method 
of operation of GHA is disclosed by the record. It shows 
a different fact situation than that which was assumed by 
the Court in Group llealtli Ass’n vs. Moor et al., 24 F. Silpp. 
445, and Jordan vs. Group Health Association, 71 App. 
D. C. 38, 107 F. 2d 239. The cases from other jruisdic- 
tions cited in the argument all hold that a corporation 
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operating as GHA is operating or under similar circum¬ 
stances is engaged in an insurance operation contrary to 
law. 

IV. The motion of the defendants for judgment not¬ 
withstanding the verdict should have been granted, or in 
the alternative defendants’ motion for a new trial should 
have been granted. 

The following propositions of law set forth in the argu¬ 
ment herein, with authorities in support thereof, must be 
considered by the Court before it considers the evidence for 
the purpose of determining whether after the verdict of 
“not guilty” against all of the defendants except AMA and 
DMS, there was substantial evidence in the record to sup¬ 
port the verdict, and if so, whether the mass of prejudicial 
evidence which was before the jury and legally inadmissible 
against the corporate defendants was so prejudicial as to 
require the granting of a new trial to the corporate de¬ 
fendants found “guilty.” 

1. The District Court had jurisdiction to grant de¬ 
fendants’ motion for a judgment notwithstanding the 
verdict. 

2. In the consideration of a motion by defendants for 
judgment notwithstanding the verdict, the Court can¬ 
not consider the exhibits received in evidence but not 
read from nor shown to the jury. 

3. Conspiracy is essentially a crime of intent. It is 
a contract or agreement requiring a meeting of the 
minds of the alleged conspirators on the intent to join 
together to accomplish the purpose of the conspiracy 
and the actual joining together to accomplish the pur¬ 
pose of the conspiracy. Conspiracy to violate the Sher¬ 
man Act requires also a meeting of the minds of the 
alleged conspirators on the means by which the pur¬ 
pose of the conspiracy is to be accomplished. 

4. A corporation cannot be guilty of conspiracy to 
restrain trade under the Sherman Act except under 
the doctrine of imputation or respondeat superior. 
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5. A corporation cannot conspire with its own agents 
or servants while they are acting within the scope of 
their agency or employment. 

6. The Medical Society of the District of Columbia 
had the lawful right to enforce the provisions of its 
constitution and to expel one of its members for viola¬ 
tion thereof, and such action on behalf of the Society 
is a corporate action and no person or corporation 
other than the DMS can commit it, and such action can¬ 
not be a conspiracy. 

7. The AMA and the DMS acting together or alone 
had the lawful right to use persuasion and argument 
against GHA, to write letters and publish articles 
against GHA, and to freelv express their opinions 
about GHA. 

8. (a) In an indictment for conspiracy wherein it is 
alleged that two membership medical corporations and 
many of their agents, servants, and members and also 
other persons and corporations were parties to the con¬ 
spiracy, but only the two corporations and other agents, 
servants or members were made defendants, if or the 
trial all of the agents, servants and members of the 
two corporations are found “not guilty” and by that 
evidence the corporations arc found “guilty” then a 
motion by the two corporations for judgment not¬ 
withstanding the verdict, the evidence pertaining to 
the acts and doings of the individual defendants in 
their capacity as agents, servants or members of the 
corporate defendants and in their capacity as alleged 
co-conspirators in their own proper person must be 
stricken from the record, and the evidence then remain¬ 
ing in the record considered to determine whether there 
is any substantial evidence to support the verdict. 

8(b). Where under the above proposition of law tjiere 
is no substantial evidence to support the verdic:, it 
has been held in some cases that a motion for a new 
trial will be granted. 

9(a). On the trial of an indictment for conspiracy 
against two or more defendants, where the indictment 
alleges that there were other parties to the conspiracy 
not made defendants, evidence is admissible in [the 
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discretion of the court of the acts and doings of any 
one of the alleged conspirators on a prima facie show¬ 
ing that such person was a party to the conspiracy, 
but after the return of a verdict of “not guilty” as 
to any one or more of said defendants, on motion of the 
defendants found “guilty” for judgment notwithstand¬ 
ing the verdict, the evidence pertaining to the acts and 
doings of the defendants found “not guilty” must be 
stricken from the record, and the evidence then re¬ 
maining considered to determine whether there is any 
substantial evidence to support the verdict. Under 
a charge of conspiracy against two defendants, ac¬ 
quittal of one requires a judgment for the other. Acts 
and declarations to be admissible in a conspiracy case 
must be made by the co-conspirators. Acts and declara¬ 
tions of persons not conspirators are hearsay, and if 
admitted in evidence and prejudicial in nature, that 
is reversible error. 

9(b). Where under the above proposition of law not¬ 
withstanding the fact that there is substantial evidence 
to support the verdict, if the evidence pertaining to the 
acts and doings of the defendants found “not guilty” 
is of great volume and of such prejudicial nature that 
it is probable that the defendants found “guilty” have 
not had an adequate separate consideration of their 
defenses, the court should grant a new trial to the 
defendants found “guilty.” 

10. The cases holding that an indictment consisting 
of several counts based on similar facts charging viola¬ 
tions of different sections of the statute, the verdicts of 
“not guitv” in some of the counts do not affect a ver- 
diet of “guilty” in the other counts are not applicable 
to cases predicated on the doctrine of respondeat su¬ 
perior where the conviction of the agents was necessary 
for the existence of the misdemeanor charged; nor do 
they apply to indictments containing but one count. 

We arc not unmindful of the suggestion in the rules 
of the Court that this summary should be a clear picture 
of the argument actually made in the brief concerning 
this point. Considering the nature of this case and the 
fact that it will be necessary for the court to read at 
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least the appendix to appellant’s brief to determine the 
questions of law raised by this point, it would servp no 
purpose for us to attempt to set forth here a picture of ^vliat 
the evidence showed. The restriction on the size of the 
brief does not permit it. Appellants insist that aftei^ the 
discharge of the individual defendants that all of the evi¬ 
dence pertaining to their acts and doings must be stricken 
from the evidence, and that considering the record with such 
evidence stricken therefrom there is nothing left therein |tkat 
could possibly be said to be substantial evidence tending to 
show that the two corporate defendants entered into a 
conspiracy as charged in the indictment. If the very per¬ 
sons who did all of the writing and talking that was djone 
did not enter into a contract or agreement of conspiracy, 
it seems manifest that their principal or master did not 
enter into any such contract. If the court should be of the 
opinion that the evidence pertaining to the acts and doings 
of the individual defendants should not be stricken from the 
record even though such individual defendants were found 
“not guilty” still the corporate defendants insist that 
considering all that has been put in the record, there isjno 
substantial evidence tending to show a contract or agree¬ 
ment of conspiracy such as charged in the indictment. 

V. The motion of defendants at the beginning of the trial 
to expunge specified portions of the indictment and to ex¬ 
clude evidence pertaining thereto should have been granted, 
and the objection of the defendants at the conclusion of the 
charge to sending with the jury the indictment because 
contained prejudicial matter should have been 
The allegations of the indictment complained of were 
prejudicial. 

VI. The court erred in receiving certain evidence on 
half of the United States, (a) Background evidence, 
evidence began in 1931 and in 1932 in a letter by 
West, Secretary of the Judicial Council of AMA, i 
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Chicago, Illinois, to Dallas, Texas, and continued through 
the years and from and to all parts of the United States 
into 1938. The indictment charges a conspiracy to re¬ 
strain trade in the District of Columbia. The mass of 
background evidence, which was highly prejudicial, per¬ 
tained to matters and things lawful where done, and even 
if unlawful, not admissible on the issues formed in this case 
even against the AMA. Certainlv the admission of such 
evidence against DMS was reversible error. 

VI. (b) The statements of persons contained in and the 
letters and documents attached to the minutes of the DMS 
and the Executive Committee and other committees of the 
DMS were not admissible in evidence. The trial court held, 
under Sec. 1 of the Act of June 20,1936, c. 640 (49 Stat. 1561) 
28 U. S. C. Sec. 695, that not only the resolutions of the 
DMS were admissible but everything stated in and attached 
to the minutes was admissible. This was an improper con¬ 
struction of the Act. The statements made by persons at 
the meetings of the DMS were not taken down stenographi- 
cally and reduced to writing, but the secretary of the DMS 
prepared minutes from memory and attempted to recite 
therein his recollection of what the various persons said; 
furthermore, the secretary was a defendant and the Govern¬ 
ment could not have called him under the circumstances 
of this case to prove what the persons present at the meet¬ 
ings of DMS said. The hearsay statements in and attached 
to the minutes of the Executive Committee and other com¬ 
mittees of the DMS are still further removed from admis¬ 
sibility. 

VI. (c) Evidence pertaining to the acts and doings of 
the Washington hospitals, which are corporations, should 
not be admitted until such hospitals had been prima facie 
proven to be co-conspirators. The record contains no prima 
facie showing that any one of the Washington hospitals 
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ever became a co-conspirator. Not only was evidence ad¬ 
mitted as to the acts and doings of the corporate Officers 
at the Washington hospitals but evidence was admitted as 
to the acts and doings and statements of all employees at 
the Washington hospitals from the student nurse upwards. 
The acts, doings, and statements of such minor employees 
at the hospitals were not admissible as admissions against 
the interests of the corporate hospitals or to show that the 
corporate hospitals entered into a conspiracy. 

VI (d). The hearsay statements of persons when there 
was no prima facie proof that they were conspirator$ were 
inadmissible. In this connection the Court admitted state¬ 
ments and correspondence by many persons when there 
was not the slightest prima facie proof in the record that 
they were co-conspirators. Examples of such action |)y the 
Court is the admission of statements and correspondence 
of the Harris County Medical Society, the Washington 
Academy of Surgery, Leon Alphonse Martel, and Joseph 
Rogers Young, when at the same time the Court hela that 
no prima facie case of conspiracy had been established 

against them and directed a verdict as to them at the 

I 

conclusion of the Government’s case. There are other simi¬ 
lar instances of the admission of inadmissible evidence set 
out in the argument. 

VII. The Court erred in refusing evidence offered by 
the defendants. Defendant DMS had a provision of its 
constitution which had been in effect for a long time, and 
certainly before any one of the defendants knew of the exist¬ 
ence of GHA, which required that its members before ac¬ 
cepting employment from organizations engaged in the 
practice of medicine in the District of Columbia, should 
submit his contract with such organization for approval. 
Members of DMS who were employed by GHA did not sub¬ 
mit their contract of employment to DMS, and therefore 
violated the constitution of the DMS. I 
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Defendants offered to prove that GHA was engaged in 
the corporate practice of medicine contrary to law and 
in an insurance operation contrary to law and other viola¬ 
tions of Federal statutes, and that it had been so held by 
public law officers, officials and others, and defendants so 
believed; that a corporation known as the Twentieth Cen¬ 
tury Fund with assets of approximately $3,500,000, and 
whose main objective was to actively promote the organiza¬ 
tion of group payment agencies, i.e., organizations through 
which groups of people might obtain all-around medical 
and hospital care in return for some fixed periodic pay¬ 
ments, was subsidizing GHA and enabling it to sell medi¬ 
cal services at less than cost for the purpose of destroying 
the private practice of medicine and to set up in its place 
or stead a theory of the distribution of medical services ad¬ 
vocated by such Fund; that HOLC was diverting Govern¬ 
ment moneys to subsidize GHA and thereby enabling it to 
sell medical services at less than cost; that HOLC and GHA 
were cooperating together and violating federal statutes 
in honoring the assignment of wages of employees of HOLC, 
and in giving GHA the benefit of Government discounts 
on purchases made by it; that coercion was being brought 
on Government employees on behalf of GHA to cause such 
employees to join GHA; that in violation of the constitu¬ 
tion, by-laws, and principles of ethics, GHA was advertis¬ 
ing and soliciting members to whom it proposed to render 
medical service; that as set up GHA could not render good 
medical service and was not rendering good medical serv¬ 
ice ; and other matters and things set forth in the argument 
herein (a-n); all for the purpose of showing defendants 
had intents and purposes other than those charged, and 
that their acts and doings were within the rule of reason. 

VHI. The Court erred in refusing and modifying in¬ 
structions requested by the defendants. These errors are 
discussed in the argument. 
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IX. The charge of the Court to the jury was incorrect, 
inconsistent, misleading, and prejudicial, including the 
prayers requested by the United States and given by the 
Court. These errors are discussed in the argument. 

ARGUMENT 

I. 

THE RESTRAINTS CHARGED IN THE CONSPIRACY 
CHARGED IN THE INDICTMENT ARE |nOT 
“TRADE” WITHIN THE MEANING OF SECTION 
3 OF THE SHERMAN ACT. 


This Court held in United States v. American Medical 
Association, et al., 72 App. D. C. 12; 110 F. 2d 703, that 
the restraints described in the conspiracy charged in the 
indictment were “trade” within the meaning of Section 
3 of the Sherman Act. Apex Hosiery Co . v. Leader, 310 
U. S. 469, decided since the American Medical Association 
case, seems to hold to the contrary. 

The Apex case held in substance and effect that no ac¬ 
tivity could be in “trade” unless it was a commercial activ¬ 
ity and exercised and used in such a way as to affect the 
market either by fixing prices or suppressing competition 
in the market to the injury of the public. It is clear from 
the Apex case that the Supreme Court was of the opinion 
that Congress in enacting Sec. 3 of the Sherman Act in¬ 
tended that the word “trade” therein should have the 
same meaning as in Sec. 1, except that Sec. 1 is confined 
to trade and commerce, interstate in character. Sec. 3 also 
covers interstate trade and commerce, that is, interstate 
trade and commerce into and out of the District of Colum¬ 
bia, and, in addition thereto, trade and commerce that does 
not transcend the District lines. Accordingly, we urge a 
reconsideration of this Court’s previous opinion in this 


case. 
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In the American Medical Association case, this Court 
said, “The common law governing restraints of trade has 
not been confined, as defendants insist, to the field of com¬ 
mercial activity ordinarily defined as ‘trade’ but includes 
as well the medical profession.” The opinion in the Apex 
case seems to have overruled that proposition of law. The 
United States in its brief filed in United States v. Hutche¬ 
son, 312 U. S. 219, 222, conceded that “The test laid down 
in that case (Apex Hosiery Co. v. Leader) is whether the 
restraint is upon commercial competition * * *,” and that 
is what the Apex case held. 

In the American Medical Association case, relying on 
Atlantic Cleaners <£ Dyers Co. v. United States, 2S6 U. S. 
427, this court held that Congress had exercised its full 
power in enacting Section 3 and that, therefore, Sec¬ 
tion 3 was broader than Section 1, and that the word 
“trade” in Section 3 was intended (p. 710) “to cover all 
occupations in which men are engaged for a livelihood.” 
In the Apex case the Supreme Court said that Congress 
exercised its full power in enacting both Section 1 and Sec¬ 
tion 3. That Court said (p. 495): 

“Because many forms of restraint upon commercial 
competition extended across state lines so as to make 
regulation by state action difficult or impossible, Con¬ 
gress enacted the Sherman Act. It was in this sense 
of preventing restraints on commercial competition 
that Congress exercised ( all the power it possessed.’ 
Atlantic Cleaners & Dyers v. United States, supra, 
435.” (Italics supplied.) 

We understand from the Apex case that, in enacting Sec¬ 
tion 1 and Section 3, Congress exercised all the power it 
possessed in the District of Columbia and elsewhere only 
(p. 495) “in this sense of preventing restraints on com¬ 
mercial competition.” (Italics supplied.) 

In the American Medical Association case this Court held 
(p. 713) every person individually had the right under the 
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Sherman Act to be free in his trade,'business or profession, 
from unreasonable restraint and any restraint upon pirn is 
wrong, immediate, unreasonable and within the Sherman 
Act, and held (R. ( 712) that any restraints which unduly 
hinder a person from employing his talents are prohibited 
by Section 3 of the Sherman Act. 

The Apex case held that the Sherman Act applied only 
to commercial transactions and any restraint to be (within 
the Sherman Act must suppress competition to the injury 
of the public and the injury to the individual is not the test. 

The Apex case suit was filed below to recover treble 
damages under the Sherman Act because the Apex Com¬ 
pany, engaged in interstate commerce, was the object or 
victim of an unlawful conspiracy, was subjected to a boy¬ 
cott, its plant was seized and shut down, its machinery 
wrecked, its property extensively damaged by forcle and 
violence of the most brutal and wanton character, and its 
manufacture and shipment of interstate goods was stopped. 
These facts all were undisputed (p. 481). The Courjt held 
(p. 484): ! 

“We find abundant support for petitioner’s conten¬ 
tion that the effect * * * was to restrict substantially 
the interstate transportation of its manufactured prod¬ 
uct, so as to bring the acts of respondents by which the 
restriction was affected within the reach of the com¬ 
merce power if Congress had seen fit to exercise it.” 
(Italics supplied.) 

It cannot be said the decision in the Apex case turned on 
the fact that respondents were labor unions becauise in 
that case the Supreme Court held that labor unions!were 
within and subject to the Act. 

In the Apex case, the Court reviewed the legislative his¬ 
tory of the Sherman Act, repudiated the theory off this 
court that the Sherman Act embraces all restraints on the 
trade of every individual in the employment of his skjill or 
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capital and held (p. 490) the act was not a ‘‘ policing ” act 
and said (pp. 491-492): 

“It was another and quite a different evil at which 
the Sherman Act was aimed. It was enacted in the 
era of ‘trusts’ and of ‘combinations’ of businesses and 
of capital, organized and directed to control the market 
by suppression of competition in the marketing of 
goods and services, the monopolistic tendency of which 
had become a matter of public concern. The end sought 
was the prevention of restraints to free competition in 
business transactions * * (Italics supplied.) 

In footnote 15 (p. 493) the Court said: 

“The history of the Sherman Act as contained in 
the legislative proceedings is emphatic, in its support 
for the conclusion that ‘business competition’ was the 
problem considered and that the act was designed to 
prevent restraints of trade which had a significant 
effect on such' competition.” (Italics supplied.) 

The legislative history, of w’hich the Court speaks, applied 
to Section 3 as well as Section 1. Those sections had no 
separate legislative history. The Apex case, in effect, over¬ 
ruled this Court’s holding in the Aynerican Medical Asso¬ 
ciation case that Section 3 is not confined to “business and 
commercial” transactions. 

The meaning to be given the term “restraint of trade” 
as used in the Act and the “full power” exercised in enact¬ 
ing Sections 1 and 3 of the Act are construed by the Court, 
as follows (pp. 494-497): 

“For that reason the phrase ‘restraint of trade’ 
which, as will presently appear, had a well-understood 
meaning at common law, was made the means of defin¬ 
ing the activities prohibited. The addition of the 
words ‘ or commerce among the several states r was not 
an additional kind of restraint to be prohibited by the 
Sherman Act but was the means used to relate the pro¬ 
hibited restrahit of trade to interstate commerce for 
constitutional purposes, Atlantic Cleaners & Dyers v. 
United States, 286 U. S. 427, 434, so that Congress, 
through its commerce power, might suppress and penal- 


ize restraints on the competitive system which involved 
or affected commerce. Because many forms of re¬ 
straint upon commercial competition extended across 
state lines so as to make regulation by state action 
difficult or impossible, Congress enacted the Sherman 
Act, 21 Cong. Rec. 2456. It was in this sense pf pre¬ 
venting restraints on commercial competition that Con¬ 
gress exercised ‘all the power it possessed.’ Atlantic 
Cleaners & Dyers v. United States, supra, 435. (Italics 
supplied.) 

“A second significant circumstance is that this Court 
has never applied the Sherman Act in any case, whether 
or not involving labor organizations or activities , unless 
the Court was of opinion that there was some form of 
restraint upon commercial competition in the market¬ 
ing of goods or services and finally this Court has 
refused to apply the Sherman Act in cases like the 
present in which local strikes conducted by illegal 
means in a production industry prevented interstate 
shipment of substantial amounts of the product but 
in which it was not shown that the restrictions on ship¬ 
ments had operated to restrain commercial competition 
in some substantial way. ,} (Italics suppied.) 

The opinion clearly points out that the common law doc¬ 
trine of restraints of trade was well understood long before 
the enactment of the Sherman Law, and was taken over 
into the law and applied to “commercial competition ” only 
when their purpose or effect was (p. 500, 501) “to prejudice 
the public interests by unduly obstructing the due course 
of trade * * * or injuriously restrained trade.” 

The Court then held further (p. 500), when price fixing 
is not involved, that: 

“Restraints on competition or on the course of trade 
in the merchandising of articles moving in interstate 
commerce is not enough, unless the restraint if shown to 
have or is intended to have an effect upon prices in the 
market or otherwise to deprive purchasers or con¬ 
sumers of the advantages which they derive frop free 
competition.” (Italics supplied.) 
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That is to say (p. 501): 

“ # * * < on iy such contracts and combinations are 
within the act as, by reason of intent or the inherent 
nature of the contemplated acts, prejudice the public 
interests by unduly restricting competition or unduly 
obstructing the course of trade.’ Appalachian Coals v. 
United States, 288 U. S. 344, 360.” 

As the final test of applicability, the Court held (p. 511) 
that as the conspiracy to deprive complainants of their 
workers was not directed at commerce it was indirect, no 
matter what injuries were inflicted upon the victim, so 
long as competition is not so suppressed as “to monopolize 
the supply, control its price or discriminate between its 
would be purchasers.” 

Thus the Apex case seems to differ with the opinion of 
this Court that the Sherman Act is a “chart” covering all 
activities of the citizen whether commercial or not, and the 
public injury is measured by injury to the individual. As 
the Court points out, that is erroneous, as the Sherman 
Act is not a policing statute, is not predicated upon indi¬ 
vidual injury and is limited to restraints only which directly 
affect commercial activities to the injury of the public. 

The fields of professional effort, not in commercial life, 
require different standards and higher rules of ethics than 
the marts of trade, the market place. Manufacturing, buy¬ 
ing, selling, trading, competition, rivalry, bidding, under¬ 
bidding, commercialization, exploitation, advertising, solic¬ 
iting, sales campaigns and similar activities, the very 
methods by ivhicli trade exists, and which are the real sub¬ 
ject matter of the Federal Trade Commission and Sherman 
Acts, are forbidden to the professions by statutes and de¬ 
cisions of the courts. Yet it is here sought to apply a statute 
governing “activities in trade” to the “practice of a physi¬ 
cian” who is forbidden to commercialize his profession. 
Silver v. Lansburgh Bro., 72 App. D. C. 77, 111 F. 2d 518. 

A corporation, as a corporation for profit or not for 
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profit, or as a broker cannot lawfully go out into the mhrket 
and buy or otherwise acquire or deal in doctors’ sertvices 
and sell them to the patients or to HOLC. Doctors’ serv¬ 
ices cannot lawfully be bought, sold or traded. Silver v. 
Lansburgh Bro., supra. So how can the practice of medi¬ 
cine be “trade” when it cannot be “a commercial activity.” 

I * 

So we urge that this Court, in the light of the Apex case, 
and of the record herein as distinguished from the allega¬ 
tions of the indictment, again consider the authorities cited 
by us in our previous appearance in this Court, which we 
again set forth herein, and which we contend are on \ “all 
fours” with the Apex case and support the proposition of 
law that the word “ trade ”as used in Section 3 of the 
Sherman Act does not include the practice of medicine 
and the interrelated activities of the Washington hospitals 
and GHA in providing certain adjuncts to the rendition of 
medical care to the patient by the physician. 

In Dandridge v. Washington’s Executors, (1829) 27 IT. S. 
369, on an appeal from the Circuit Court of the District 
of Columbia, in an opinion by Chief Justice Marshall, in 
defining trade, it was said (p. 377): 

“The distinction between a profession and a trade is 
well understood; and they are seldom, if ever, con¬ 
founded with each other, in ordinary language, it the 
testatrix had contemplated what, in the common inter¬ 
course of society, is denominated a profession, she 
would scarcely have used a term which is generally re¬ 
ceived as denoting one of the mechanical arts.” 

So, at the time of the passage of the Sherman Act it was 
settled law in the District of Columbia, certainly since 
1829, that the word “trade” in its ordinary meaning did 
not include the professions, and that is presumed to have 
been known by Congress. 

In The Schooner Nymph, (1834) 18 Fed. Cas. 506j No. 
10388,1 Summ. 516 (Circuit Court, D. Maine) in construing 
a Coasting and Fishery Act, which declared that} any 
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licensed ship, etc., which shall be employed in any other 
“trade” than that for which she is licensed, shall be for¬ 
feited, Mr. Justice Story said: 

“Wherever any occupation, employment, or business 
is carried on for the purpose of profit, or gain, or a live¬ 
lihood, not in the liberal arts or in the learned profes¬ 
sions, it is constantly called a trade.” 

The Nymph case was decided prior to the enactment of 
the Sherman Act, and Congress would be presumed to 
know that it had been decided in the federal courts in the 
United States that the word “trade” did not include the 
liberal arts or the learned professions. 

In May r. S'loan, (1879) 101 IT. S. 231, the Court held 
(p. 237) 

“The word ‘trade’, in its broadest signification, includes 
not only the business of exchanging commodities by 
barter, but the business of buying and selling for money, 
or commerce and traffic generally.” 

Thus the Court defined “trade” in what it said was its 
broadest signification, and, yet, did not extend the mean¬ 
ing bevond the business of buving and selling for monev, 
or commerce and traffic generally. This definition of 
“trade” is presumed to have been known to Congress 
when it enacted the Sherman Act. 

The Sherman Act became law on July 2, 1890. 

While there may have been some difference of opinion 
concerning the meaning to be derived from the legislative 
history of the Sherman Act in construing the meaning of 
the term “trade and commerce” as used therein, any such 
difference was set at rest by the Court in the Apex case 
when it held (p. 490): 

“The legislative history of the Sherman Act, as well 
as the decisions of this Court interpreting it, show that 
it was not aimed at policing interstate transportation 
on movement of goods and property. The legislative 
historv and the voluminous literature which was gen- 
erated in the course of the enactment and during fifty 
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years of litigation of the Sherman Act give no hinf that 
such was its purpose.’’ (Italics supplied.) 

The Supreme Court continued (p. 491-492): 

“It was another and quite a different evil at which 
the Sherman Act was aimed. It was enacted in the 
era of ‘trusts’ and of ‘combinations’ of businesses and 
of capital, organized and directed to control the mar¬ 
ket by suppression of competition in the marketing of 
goods and services, the monopolistic tendency of which 
had become a matter of public concern. The end sought 
was the prevention of restraints to free competition 
in business transactions * * (Italics supplied.) 

In footnote 15 (p. 493) the Supreme Court said: 

“The history of the Sherman Act as contained in the 
legislative proceedings is emphatic, in its support for 
the conclusion that ‘business competition’ was the prob¬ 
lem considered and that the Act was designed to pre¬ 
vent restraints of trade which had a significant effect 
on such competition.” (Italics supplied.) 

Section 6 of the Clayton Act was enacted October 15, 1914 
(38 Stat. 731) 15 U. S. C. Sec. 17. The first sentence thjereof 
provided, “The labor of a human being is not a commodity 
or article of commerce.” The term “labor of a human 
being” is all inclusive, and necessarily includes all “labor” 
whether skilled or unskilled, professional or non-profes¬ 
sional. 

Federal Club v. National League (1922) 259 U. S, 200, 
was decided on a writ of error to the Supreme Coi^rt of 
the District of Columbia. It was held, Holmes, J., thqt the 
business of playing professional baseball was not “(trade 
or commerce” within the meaning of Section 1 of the jSher- 
man Act. The language of the opinion is just as applicable 
to Section 3 as it is to Section 1, because the Court said (p. 
209): 

“The exhibition (playing baseball) although made 
for money would not be called trade or commerce in 
the commonly accepted use of these words. • * • 

Personal effort, not related to production, is not al sub- 
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ject of commerce. That which in its consummation is 
not commerce does not become commerce among the 
states because the transportation that we have men¬ 
tioned takes place. * * * A firm of lawyers send¬ 

ing out a member to argue a case * * * does not 
engage in commerce because the lawyer goes to an¬ 
other state.” 

In the foregoing the thought is clear and the meaning 
plain that personal effort not related to production is not 
trade or commerce in the District of Columbia, and also 
that the practice of law is not trade or commerce in the 
District of Columbia, because the Supreme Court held (p. 
209): 

“That which in it consummation is not commerce 
does not become commerce among the states because 
the transportation which we have mentioned takes 
place.” (Italics supplied.) 

Graves v. Minnesota (1926) 272 U. S. 425, involved a 
prosecution for violating a statute of Minnesota by prac¬ 
ticing dentistry without a license. The specific contention 
of the defendant was that the requirement of the statute 
that an applicant for a license must present a diploma from 
an approved dental college before he can be examined by 
the board was unreasonable, arbitrary, and discriminatory 
and violates the Federal Constitution. The defendant relied 
on decisions which struck down similar statutes, placing 
like requirements on the employments or trades of locomo¬ 
tive engineers and barbers. The Supreme Court held the 
dental statute in question did not violate the Federal Con¬ 
stitution and said that statutes pertaining to employments 
or trades of locomotive engineers and barbers manifestly 
involved very different considerations from those relating 
to such professions as dentistry, requiring a high degree of 
scientific learning. 

If dentistry like the practice of medicine be trade, and 
on a par with other trades, which follows from this Court’s 
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decision in the American Medical Association case, then the 
Graves case would have had to be decided differently and 
the statute in question held unconstitutional under the 


“trade” cases cited by Graves. 

In Federal Trade Commission v. Raladam Co., (1931) 
283 U. S. 643, the Federal Trade Commission issued a com¬ 
plaint charging the respondent with using unfair methods 
of competition in interstate commerce. It was charged that 
the respondent manufactures, advertises, and sells a prepa¬ 
ration for internal use denominated an “obesity cure.” 
The complaint concluded that the acts and practices o:: the 
respondent are all to the prejudice of the public and of bom- 
petitors of respondent and constitute unfair methods of 


competition. The Commission issued a cease and desist 
order. The Court of Appeals reversed the order. Th<j Su¬ 
preme Court affirmed the decision of the Court of Appeals. 
It was contended that the business injured by the adver¬ 
tising and other activities of the Raladam Company was 
the business of doctors, because they prescribed for obqsity. 
The question was presented whether the activities of 4ala- 
dam Company were unfair competition to doctors. The 
Court held that the Federal Trade Act and the Sherman 
Act concern the same subject matter and then ruled squarely 
that doctors were not in competition with the Raladam 
Company because “they follow a profession and nbt a 
trade” and there being no evidence in the record that 
Raladam Company had any competitors, there was no evi¬ 
dence of unfair competition and no violation of the Act. 
If the practice of medicine be “trade” under the Federal 
Trade Commission or Sherman Acts, then the Raladam 
Company would have had competitors and a different result 
would have been reached in the Raladam case. 

In Atlantic Cleaners & Dyers Co. v. United States (1932), 
286 IT. S. 427, the question before the court was whejher 
the business of cleaning and dyeing clothes in the District 
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of Columbia was “trade” within the meaning of Section 
3 of the Sherman Act. The case was decided on the plead¬ 
ings, and it was held that such business was ‘ ‘ trade. ’ ’ That 
decision was in accord with the doctrine laid down by the 
Apex case, because there is no doubt that the business of 
cleaning and dyeing clothes is a “commercial” and “busi¬ 
ness” activity. The decision in the Atlantic Cleaners cO 
Dyers case did not require that Section 3 of the Sherman 
Act be given a broader meaning than Section 1. While it 
is true that the question whether the professions were in 
trade was not before the court, the issue before the court 
fairly called for a definition of “trade” within the meaning 
of Section 3 of the Sherman Act, and the court in giving 
that definition said that the professions were not within 
Section 3. 

It was intimated in the American Medical Association 
case (p. 709), that Justice Sutherland in the Atlantic Cleans¬ 
ers & Dyers case did not refer to the decision in the Federal 
Club case, supra, because it pertained to Section 1 and not 
Section 3 of the Sherman Act, but we think it may very well 
be that the reason he did not refer to it was that that deci¬ 
sion pertained to “personal effort, not related to produc¬ 
tion” and did not pertain to “commercial” or “business” 
activity, and the question in the Atlantic Cleaners & Dyers 
case was whether the operation of a cleaning and dyeing 
business was “commercial” or “business” and hence trade. 

The only respect in which the Atlantic Clecvners & Dyers 
case is not in accord with the Apex case is that the former 
stated, though it was unnecessary to a decision of the case, 
that Congress in enacting Section 3 exercised its full power, 
whereas the Apex case holds with reference to both Sec¬ 
tions 1 and 3 as follows (p. 495): 

“It was in this sense of preventing restraints on 
commercial competition that Congress exercised ‘all 
the power it possessed \ Atlantic Cleaners & Dyers v. 
United States, supra, 435.” 
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Sender v. Dental Examiners, et al., (1935) 294 U. S. 608, 
involved the validity of an Oregon statute relating to den¬ 
tists. It provided for the revocation of licenses for un¬ 
professional conduct, including advertising. Plaintiff 
brought suit to enjoin the enforcement of the statute because 
it violated the Federal Constitution. A demurrer was jsus- 
tained to the complaint, and the suit was dismissed b\ J the 
trial court. The supreme court of the state affirmed. The 
complaint alleged that complainant had habitually adver¬ 
tised and that his advertisements were truthful and that 
he had made contracts for display signs and for advertising 
in newspapers and had entered into other engagements of 
which he would be unable to take advantage if the legislation 
was sustained, and that in that event his business w<j>uld 
be destroyed or materially impaired. The Court held that 
the State could deal with the different professions accord¬ 
ing to the needs of the public in relation to each, and that 
the legislation in question did not violate the Federal Con¬ 
stitution. The Court said (p. 612): 

“The legislature was not dealing with traders in 
commodities, but with the vital interest of public health, 
and with a profession treating bodily ills and demand¬ 
ing different standards of conduct from those wljicli 
are traditional in the competition of the marketplace. 
The community is concerned with the maintenance of 
professional standards which will insure not only com¬ 
petency in the individual practitioners, but protection 
against those who would prey upon a public peculiarly 
susceptible to imposition through alluring promises of 
physical relief. And the community is concerned in 
providing safeguards not only against deception, but 
against practices which would tend to demoralize the 
profession by forcing its members into an unseerjily 
rivalry which would enlarge the opportunities of jhe 
least scrupulous. What is generally called the ‘ethips’ 
of the profession is but the consensus of expert opinion 
as to the necessity of such standards.” 




48 


While the construction of Sec. 3 of the Sherman Act was 
not involved yet the Sender case clearly held that the mem¬ 
bers of a profession, such as dentists or doctors, are not 
engaged in the competition of the market place and if that 
be true then under the Apex case they would not be within 
Sec. 3 of the Sherman Act. 

If dentistry be “trade’’ and on a par with other trades, 
which follows from this Court’s decision in the American 
Medical Association case, then the Sender case would have 
had to be decided differently and the statute in question 
held unconstitutional. If the professions be trade, then 
all statutes pertaining thereto are subject to attack on 
constitutional grounds. 

In re United States Hotel Co., (1904), 134 Fed. 223 and 
Toxaway Hotel Co. v. Smathers, (1910) 216 U. S. 439, it 
was held that the business of running hotels and the inci¬ 
dental activities connected therewith were not “trade” 
within the meaning of the Bankruptcy Act. 

In Jeu Jo Wan v. Nagle, (1925) 9 F. (2d) 309, it was 
held (p. 310) even under a treaty of commerce, which would 
involve the broadest construction of the word “trade,” 
that: 

“The word ‘trade’ in its broadest signification * * * 
is not broad enough to include a mere teacher, especially 
when the word is used in connection with commerce 
# * * >> (Italics supplied.) 

In addition to the foregoing federal decisions there are 
numerous state decisions, some of which involve the mean¬ 
ing of the word “trade” under state antitrust statutes, 
which hold the professions are not “trade”. 1 


1 People v. Kelly, 255 N. Y. 396. 175 N. E. 10S. 

First A ’at. Bank v. Abilene Hotel Co., 46 Tex. Civ. App. 595. 103 S. W. 1120. 
Metropolitan Opera Co. v. Hammerstcin, 147 N. Y. S. 532. 162 App. Div. 

691, aff. 221 N. Y. 507. 116 N. E. 1061. 

Werth v. Fire Companies Adj. Bureau, 160 Va. S45, 171 S. E. 255. 

State v. McClelland, 155 La. 37, 9S S. 74S. (Continued) 
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In the American Medical Association case it wa$ said 
that in cases decided at common law before the enactment of 
the Sherman Act, the courts had considered covenants in 
doctors’ contracts not to practice for a specified tinjie, or 
not to practice in a certain vicinity, and held that some 
of such covenants were unenforcible under the legal rule 
announced in the “restraint of trade” cases at common law 
involving covenants of tradesmen. The court was of opin¬ 
ion that it therefore followed that the practice of medicine 
was “trade” within the restraint of trade doctrine at com¬ 
mon law. Then the court, on the theory that the Sherman 
Act included and took over the entire doctrine of “restraint 
of trade” as it was known at common law, held that the 
practice of medicine was “trade” within the meaning of 
Section 3 of the Sherman Act. But the Apex case took 
a different view of the question and clearly held that the 
Sherman Act took over the doctrine of “restraint of trade” 
at common law only (p. 495) “in this sense of preventing 
restraints on commercial competition,” i.e., “business com¬ 
petition” (p. 493). 

In the American Medical Association case and in Silver 
v. Lansburgh Bro., 72 App. D. C. 77, 111 F. (2d) 518j, this 
Court held in substance and principle that neither “com¬ 
mercial competition” nor “business competition” cain be 
used for the exploitation of the practice of medicine. 

In Group Health Association v. Moor, et al., 24 F. Supp. 
445, 446, the Court said: “The actions of the plaintiff 
(GHA) in no way tend to commercialize the practice of 
medicine.” If the actions of GHA in no way tend to com¬ 
mercialize the practice of medicine, then it seems to follow 
that the actions of GHA were not a “commercial activity” 

1 Whitcomb v. Reid, 31 Miss. 567, 569. 

Isclin v. Flynn, 154 N. Y. S. 133. 

Polhcmus v. DeLisle, 98 N. J. Eq. 256. 130 A. 618. 

Spence v. Johnson, 142 Ga. 267, 82 S. E. 646. 

Crowder v. Graham (Tex. Civ. App.), 201 S. W. 1053. 

4e 
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and GHA was not in trade within the meaning of the Sher¬ 
man Act if the doctrine of the Apex case prevails." It is 
difficult to understand how the activities of GHA could in 
no way tend to commercialize the practice of medicine and 
at the same time be held to be “commercial activities” 
within the meaning of the Sherman Act. 

In view of the decisions in the Apex case and the case of 
United States v. Hutcheson, 312 U. S. 219, which we shall 
discuss in the next part of this brief, we insist that the de¬ 
cision in this case should be that the restraints described 
in the conspiracy charged in the indictment, in the light 
of the record in this case, are not restraints of trade or 
commerce. Defendants’ fifth (R. 1470) and sixteenth (R. 
1475) instructions correctly charged that the practice of 
medicine is not trade within the purview of the Sherman 
Act. It was error to deny these instructions. 

II. 

THE DEFENDANTS WERE ENGAGED IN A “DIS¬ 
PUTE” WITHIN THE MEANING OF THAT WORD 
AS USED IN THE CLAYTON ACT AND ENGAGED 
IN A “LABOR DISPUTE” WITHIN THE MEANING 
OF THAT PHRASE AS DEFINED BY THE NORRIS- 
LA GUARDIA ACT, AND THEREFORE THEY WERE 
EXCLUDED FROM THE SHERMAN ACT. 

The record in this case shows that the defendants GHA, 
Washington doctors, and Washington hospitals were all 
directly (and certainly indirectly) interested in a contro¬ 
versy concerning terms and conditions of employment 
within the Clayton and Norris-LaGuardia Acts. 

If doctors are “tradesmen” any controversy or dispute 
that may arise between themselves or between them and 

2 In its brief in the American Medical Ass’n case (p. 24) the United States 
conceded that “these restraints are, not upon commercial and industrial ac¬ 
tivities * * That concession is fatal to this prosecution. 
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any other person concerning terms and conditions of em¬ 
ployment of doctors is lifted bodily out of the Sherman 
Act by the Clayton and Norris-LaGuardia Acts. The ap¬ 
plicable sections of the Shermali, Clayton, and Norris- 
LaGuardia Acts appear heretofore herein. 

United States v. Hutcheson , 312 U. S. 219. Under the 
conceded facts involved in the Hutcheson case, Which 
showed an admitted conspiracy on the part of the labor 
unions and their officers to restrain interstate tradb and 
commerce, to engage in primary and secondary boycotts, 
to circulate black lists, to induce and coerce breaches of 
contracts, and like oppressive purposes, with force anjl vio¬ 
lence, for the purpose of restraining trade, the Courlf held 
that the legality of such conduct is to be determined only 
by reading the Sherman Act, the Clayton Act, and the Nor¬ 
ris-LaGuardia Act as a harmonizing text. In the li^ht of 
the three Acts the Court measured the conduct described 
in the indictment in the Hutcheson case and concluded that 
the defendant labor unions and their officers were engaged 
in a “dispute” or “labor dispute” as defined in the Clay¬ 
ton and Norris-LaGuardia Acts, and therefore they were 
lifted bodily out of the Sherman Act. 

In the American Medical Association case this Court held 
(p. 712) that when labor unions go so far as to impose un¬ 
reasonable restraints on the operations of their field, they 
become subject to the prohibition of the Sherman Act|, and 
referred to and relied on such cases as Duplex Printing 
Press Co. v. Peering, 254 U. S. 443, and Bedford Cut 4 'tone 
Company v. Stone Cutters’ Ass’n, 274 U. S. 37. This Cfourt 
also held (p. 711) that Congress did not provide tha| one 
class, any more than another, might impose restraints or 
that one class, any more than another, might be subjected 
to restraint. Of course, this theory of the meaning ojf the 
Sherman, Clayton and Norris-LaGuardia Acts was all 
changed by the Hutcheson case. In fact, the United States 
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in its brief in the Supreme Court in the Hutcheson case 
relied on the American Medical Association case, the Du¬ 
plex Printing Press Co. case, the Bedford Cut Stone Com¬ 
pany case, and Pratt v. British Medical Association, 1 K. B. 
(1919) 244, but the Supreme Court abandoned those cases 
and similar cases and decided henceforth the Sherman Act 
would be construed in the light of the Clayton and Norris- 
LaGuardia Acts, and certain classes of persons—who were 
engaged in the same industry, trade, craft, or occupation, 
or had direct or indirect interest therein, if and when en¬ 
gaged in a dispute or controversy concerning terms or con¬ 
ditions of employment or concerning the association or 
representation of persons in negotiating, fixing, maintain¬ 
ing, changing, or seeking to arrange terms and conditions of 
employment, regardless of whether or not the disputants 
stand in proximate relation of employer and employee— 
would be lifted bodily out of the Sherman Act, and it would 
no longer apply to them. 

The Hutcheson case also held (p. 231) that the Norris- 
LaGuardia Act removed the fetters of such decisions as 
the Duplex case and said (p. 236): 

“The Norris-LaGuardia Act was a disapproval of 
Duplex Printing Press Co. v. Deering, supra, and Bed¬ 
ford Cut Stone Co. v. Journeymen Stone Cutters’ Assn., 
274 U. S. 37 as the authoritative interpretation of Sec¬ 
tion 20 of the Clayton Act, for Congress now placed its 
own meaning upon that section. * * * In this light 
Section 20 removes all such allowable conduct from the 
taint of being a ‘violation of any law of the United 
States,’ including the Sherman Law.” 

In the Hutcheson case, in answer to the reliance placed 
by the United States upon such cases as the Duplex case, 
the Pratt case, and the American Medical Association case, 
the Court said (p. 236): 

“There is no profit in discussing those cases under 
the Clavton Act which were decided before the courts 
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were furnished the light shed by the Norris-La- 
Guardia Act on the nature of the industrial conflict. 
And since the facts in the indictment are made lawful 
by the Clayton Act in so far as ‘any law of the United 
States’ is concerned, it would be idle to consider the 
Sherman Law apart from the Clayton Act as inter¬ 
preted bv Congress. Cf. Apex Hosiery Co. v. Leader , 
310 U. S. 469.” 

The Court further said (p. 232): 

“So long as a union acts in its self-interest and I does 
not combine with non-labor groups, the licit ana the 
illicit under Sec. 20 are not to be distinguished b}i any 
judgment regarding the wisdom or unwisdom, the ijight- 
ness or wrongness, the selfishness or unselfishness qf the 
end of which the particular union activities are the 
means.” 

I 

It cannot be said that the Clayton and Norris-LaGuhrdia 
Acts apply or were intended to apply only to labor unions 
and their activities, because the case of New Negro Alliance 
v. Sanitary Grocery Co., 303 U. S. 552, has settled that con¬ 
tention. In that case the defendants charged with a viola¬ 
tion of the Sherman Act were not labor unions. On the con¬ 
trary, the New Negro Alliance was a corporation pom- 
posed of colored persons, organized for the mutual im¬ 
provement of its members and the promotion of civic, edu¬ 
cational, benevolent, and charitable enterprises. Some of 
the defendants were officers of New Negro Alliance, a cor¬ 
poration. The relationship of employer and employee did 
not exist between the New Negro Alliance, its officers,land 
the Sanitarv Groeerv Co., which the Alliance and its officers 
undertook to picket and boycott, accompanied with j the 
circulation and publication of black lists, intimidation, coer¬ 
cion, and disorderly conduct. The Court held that [ the 
Norris-LaGuardia Act applied to and protected the ^ T ew 
Negro Alliance and its officers. 

To the same effect as the Hutcheson case are United 
States v. Carrozzo, 37 F. Supp. 191, affirmed 85 L. Ed. 746, 
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and Milk Wagon Drivers Union v. Lake Valley Farm Prod¬ 
ucts, 311 U. S. 91, and see A. F. of L. v. Swing, 312 U. S. 
321, 326. 

The result of the Hutcheson case and the New Negro 
Alliance case is, that if the defendants in this case engaged 
in the same industry, trade, craft, or occupation as GHA, 
its members, its doctors, other Washington doctors (includ¬ 
ing the defendants themselves) and the Washington hos¬ 
pitals, or had direct or indirect interests therein, and were 
engaged in a dispute or controversy concerning terms or 
conditions of employment or concerning associations or 
representation of persons in negotiating, fixing, maintain¬ 
ing, changing, or seeking to arrange terms and conditions 
of employment, they would be lifted bodily out of the 
Sherman Act and it would no longer apply to them. 

Appellants insist that the evidence clearly discloses that 
the parties alleged to have been restrained and the defend¬ 
ants were engaged in a “dispute” as defined by the Clayton 
and Norris-LaGuardia Acts, and with reference to those 
activities they are lifted bodily out of the Sherman Act. 
Indeed, the indictment alleged and the Government insisted 
that the acts of the defendants were all done in the selfish, 
self-interest of the defendants themselves, and that the 
controversy covered by the indictment was between rival 
methods of rendering medical services. The United States 
in its brief in the American Medical Assn, case conceded 
(p. 25): “Thus it appears that this case is the outgrowth 
of conflict between rival systems for the distribution of 
medical care.” 

Numerous decisions besides the Hutcheson case, hold 
jurisdictional strikes do not violate the Sherman Law. 3 

3 Levering & G. Co. v. Motrin, 2S9 U. S. 103. 

United Leather Workers v. Herbert, 265 U. S. 457. 

Senn v. Tile Layers Protective Union, 301 U. S. 468. 

Lauj v. E. G. Shinner & Co., 303 U. S. 323. 

Blankenship v. Kurfman, 96 F. 2d 450. (Continued) 
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Bodies of men organized and associated together fojr the 
purpose of engaging, or who are engaged, in some legitimate 
and lawful enterprise, may adopt and enforce such reason¬ 
able rules and regulations as may ^e needed to proimote 
harmony between the members and advance the bedt in- 
terests of the enterprise or business in which they are en¬ 
gaged, although the effect of such rules and regulations 
may be to limit the freedom of action that the menjibers 
might enjoy if they were not connected with the associa¬ 
tion, and the further effect may be to injure the business 
of some other party. 4 

United Chain Theatres v. Philadelphia Union, 50 F. 2d S90. 

Tcrrio v. S. N. Nielsen Const. Co., 30 F. Supp. 77. 

Pickett v. Walsh, 192 Mass. 572. 

Kemp v. Division No. 241, 255 Ill. 213. 

Exchange Bakery & Restaurant v. Rijkin, 245 N. Y. 260, 157 N. E. 130. 
Stillwell Theatre, Inc., v. Kaplan, 259 N. Y. 405. 

Nann v. Raimist, 255 N. Y. 307, 174 N. E. 690. 

Bosscrl v. Dhuy, 221 N. Y. 342. 117 N. E. 582. 

National Protective Assn. v. Cummings, 170 N. Y. 315, 63 N. E. 369.1 
Ilorman v. United Mine Workers, 166 Ark. 255. 

Overland Publishing Co. v. Union Lithograph Co., 57 Cal. App. 36(5. 
Greenwood v. Building Trades Council, 71 Cal. App. 159. 

Shaughnessy v. Jordan, 1S4 Ind. 499. 

Roddy v. United Mine Workers, 41 Okla. 621. 

4 Levering & G. Co. v. Morrin, 2S9 U. S. 103. 

Anderson v. United States, 171 U. S. 604. 

Barker Painting Co. v. Brotherhood of Painters, etc., 57 App. D. C. 322, 
23 F. 2d 743 (Cert. den. 276 U. S. 631). 

Bryant v. District of Columbia Denial Society, 26 Anp. D. C. 461. 

United States v. Metropolitan Club, 11 App. D. C. 180. 

Edelstcin v. Gillrnorc, 35 F. 2d 723. 

Rockwood Corp. v. Bricklayers' Local Union, 33 F. 2d 25. 

International Organization, etc., v. Red Jacket, C. C. <fe C. Co., 18 

839 

Hart v. B. F. Keith Vaudeville Exch., 12 F. 2d 341. 

Tilbury v. Oregon Stevedoring Co., 8 F. 2d 898. 

United States v. Fur Dressers’, etc., Assn., 5 F. 2d 869. 

Alaska S. S. Co. v. International Longshoremen’s Assn., 236 F. 964. 

Booker <& Kinnaird v. Louisville Board, 1S8 Ky. 771. 224 S. W. 451.! 
George J. Grant Const. Co. v. St. Paul Bldg. Trades Council, 136 Minn. 
167. 161 N. W. 520. 

O'Keefe v. Local 463 of United Assn, of Plumbers, 277 N. Y. 300. 14 N. E. 
2d 77. 

Exchange Bakery & Restaurant v. Rifkin, 245 N. Y. 260, 157 N. E. 130. 

These rights are applicable specifically to doctors, hospitals and medical 
societies: 

Newton v. Board of Com’rs, 86 Col. 446, 282 P. 1068. 

Olander v. Johnson. 258 Ill. App. 89. 

Irvin v. Lorio, 169 La. 1090. 126 So. 669. 

McDonald v. Massachusetts General Hospital, 120 Mass. 432. 

Weyrens v. Scotts Bluff County Medical Society, 133 Neb. S14j 277 
N. W. 378. (Continued.) 
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If the bodies of men so organized and associated together 
become engaged in a controversy or dispute with persons 
who are engaged in the same industry, trade, craft, or 
occupation, or who have direct or indirect interests therein, 
about rules or regulations or about any other matter or 
thing concerning terms or conditions of employment, or 
concerning association or representation of persons in 
negotiating, fixing, maintaining, changing, or seeking to 
arrange terms or conditions of employment, regardless of 
•whether or not the disputants stand in the proximate rela¬ 
tion of employer and employee, the Clayton and Norris- 
LaGuardia Acts operate to lift them bodily out of the Sher¬ 
man Act. 

The conference between a special committee of the execu¬ 
tive committee of the Medical Societv of the District of 
Columbia and Mr. Penniman, president of GHA, Dr. Brown, 
medical director of GHA, and Mr. Zimmerman on June 24, 
1937 (R. 290) and the conference between a special com¬ 
mittee of the executive committee of DMS and the board 
of trustees and medical director of GHA on July 26, 1937 
(R. 176-197) and much of the other evidence in the record 
clearly and plainly shows that appellants became engaged 
in a controversy or dispute with persons who were engaged 
in the same occupation, or who had direct or indirect in¬ 
terests therein, concerning terms or conditions of employ¬ 
ment, or concerning the association or representation of 
persons in negotiating, fixing, maintaining, changing, or 
seeking to arrange terms or conditions of employment, and 
therefore appellants are entitled to the protection of the 
Clayton and Norris-LaGuardia Acts and were not within 
the Sherman Act. 

In view of the Hutcheson case, decided after the Ameri- 

4 Branagan v. Buckman, 122 N. Y. S. 610, aff. 130 N. Y. S. 1106. 

Strauss v. Marlboro County General Hospital, 185 S. C. 425. 194 S. E. 65. 

Harris v. Thomas, 217 S. W. 106S (Tex. Civ. App.). 

Porter v. King County Medical Society, 186 Wash. 410. 58 P. 2d 367. 
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can Medical Association case, it would seem from the indict¬ 
ment and the record that defendants were engaged in a 
“dispute’’ with others in the same occupation within the 
meaning of the Clayton and Norris-LaGuardia Acts, and 
consequently they w^ere not within nor subject to Secj 3 of 
the Sherman Act. 

Certainly, under the evidence, defendants’ sixty-fifth 
instruction (R. 1493) correctly charged the law applicable. 
It charged that if the jury found a dispute or controversy 
over employment existed between GHA and all others in¬ 
volved, including defendants and the Washington Hospitals, 
and all involved were directly or indirectly interested in 
the same trade or occupation, and further found the defend¬ 
ants acted in self-interest peacefully and without violence 
then they should have been acquitted. It was reversible 
error to deny this instruction as it was not covered ip the 
charge. 

III. 

(a) GROUP HEALTH ASSOCIATION, INC., WAS A 
CORPORATION, ENGAGED IN THE CORPO¬ 
RATE PRACTICE OF MEDICINE, CONTRARY 
TO LAW. 

GHA was organized under the District of Columbia Code, 
(1929) Title 5, Chapter 5, Sections 121-126. 

Section 121 provides: “Any three or more persons of 
full age, citizens of the United States, a majority of 
whom shall be citizens of the District, who desire to 
associate themselves for benevolent, charitable, educa¬ 
tional, literary, musical, scientific, religious, or mis¬ 
sionary purposes, including societies formed for mutual 
improvement or for the promotion of the arts, may 
make, sign, and acknowledge, before any officer author¬ 
ized to take acknowledgment of deeds in the District, 
and file in the office of the recorder of deeds, to bp re¬ 
corded by him, a certificate in writing, in which shall 
be stated— 
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“First, The name or title by which such society shall 
be known in law. 

“Second, The term for which it is organized, which 
may be perpetual. 

“Third. The particular business and objects of the 
society. 

“Fourth. The number of its trustees, directors, or 
managers for the first year of its existence.’’ 

Section 122 provides: “Upon filing their certificates 
the persons who shall have signed and acknowledged 
the same and their associates and successors shall be a 
body politic and corporate, by the name stated in such 
certificate;” 

On February 24, 1937, three persons, all laymen, filed 
in the Registrar’s office in the District of Columbia a cer¬ 
tificate in writing, under section 121, for the purpose of 
incorporating GHA. The certificate was afterward 
amended to increase the number of trustees. 

The first by-laws of GHA were enacted on March 22, 
1937. These by-laws were read in evidence on the trial 
of the case (R, 1211-1256) in the following manner: 

Article I, Section 1, of the by-laws as they were origi¬ 
nally enacted on March 22, 1937, was read, and then each 
amendment thereto up to the date of the filing of the in¬ 
dictment herein was read. Then Article I, Section 2, as it 
was originally enacted on March 22, 1937, was read, and 
then each amendment thereto up to the date of the filing 
of the indictment herein was read. This procedure was 
followed as to each article and each section in the by-laws. 
We propose to set forth here the provisions of the by¬ 
laws of GHA from time to time which show that GHA was 
engaged in the corporate practice of medicine, contrary 
to law. 

Article IV, Section 1, from March 22, 1937, throughout 
the indictment period provided in part as follows: 

“The business and property of the corporation shall 
be managed and controlled by a board of trustees 
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# # •” (R. 1224). (At no time during the indict¬ 

ment period did the by-laws require that any trustee 
be a doctor.) 

Article V, Section 5, from May 25, 1937, to May 2, 1938, 
provided in part as follows: 

“The board of trustees shall employ a competent, 
qualified doctor of medicine as the medical director, 
and such assistants, orderlies, nurses and other help 
necessary to the proper functioning of the corporation” 
(R. 1232). 

Article V, Section 6, from May 25, 1937, to May 2, 1938, 
provided as follows: 

“The medical director shall render such reports as 
the board of trustees shall require” (R. 1253). 

Article VII, from March 22, 1937, throughout the indict¬ 
ment period required that members pay “dues” and “fees” 
to the corporation in exchange for the medical and hospital 
services furnished by said corporation (R. 1234-1239). 

Article X, Section 1, from April 6, 1937, to May 2, 1938, 
provided in part as follows: 

“The medical service to be rendered to members and 
dependents by the corporation shall be as follows:” 
(R. 1241-1243). 

Article X, Section 2, from March 22, 1937, to Apijil 6, 
1937, provided in part as follows: 

“Any member who accepts medical attention ijrom 

not 
sihall 
Ictor 


a corporation doctor, * * • and w ho j s found 

to be entitled to such medical service, * * * 
pav the corporation for the services of the d<^ 

* # ,” (R. 1245). 

Article X, Section 2, from April 6, 1937, to May 2, 1|938, 

provided in part as follows: 

“The following medical service will not be furnished 
by the corporation:” (R. 1246) 

Article X, Section 3, from April 6, 1937, to May 2, 1 
provided in part as follows: 

“The members shall pay for the following ite^ns: 

# * * (7) treatment, * * * prescribed or 

dered bv an * outside doctor’ including his fees” 
1247). 


937, 


or- 

(R. 
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Article X, Section 4, from March 22, 1937, to April 6, 
1937, provided in part as follows: 

“No member of this corporation • * * shall re¬ 

quest the corporation doctor to call at his or her resi¬ 
dence if such person is able to call at the doctor’s office. 
* # * Members will, upon request of the corporation 
doctor, furnish such doctor with * # * information 
he may request relative to their eligibility to benefits 
from the corporation * * *” (R. 1249). 

Article X, Section 4, from April 6, 1937, to October 4, 
1937, provided in part as follow’s: 

“The corporation will not assume responsibility for 
furnishing unlimited medical service to members but 
will do so only to the extent of its resources” (R. 1249). 

Article X, Section 5, from April 6, 1937, throughout the 
indictment period provided in part as follows: 

“The Trustees shall have the right to determine and 
modify the extent of the service to be furnished to mem¬ 
bers at any time * # *” (R. 1251-1252). 

Article X, Section 7, from April 6, 1937, to May 2, 1938, 
provided in part as follows: 

“Any member who accepts medical attention from 
the corporation doctor, * * * and who is found not 
to be entitled to such medical service, * * * shall 

pay the corporation for the services of the doctor who 
attended the case, * * # ” (R. 1252, 1253). 

Article X, Section 8, from April 6, 1937, to May 25, 1937, 
provided in part as follows: 

“No member of this corporation or any of his or her 
dependents shall request the corporation doctor to call 
at his or her residence if such person is able to call at 
the doctor’s office” (R. 1254). 

Article X, Section 8, from April 6, 1937, to May 2, 1938, 
provided in part as follows: 

“Members will, upon request of the corporation 
doctor, furnish such doctor with anv information he 

t w 

mav request relative to their condition * # * ” (R. 

1254, 1255). 

On June 24,1937, a conference was held between a special 
committee of the Executive Committee of DMS and Mr. 
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Penniman, President of GHA, Dr. Brown, Medical Dirjector 
of GHA, and Mr. Zimmerman (R. 290-315). The following 
representations made by the said representatives of jGHA 
to the special committee would leave the impression with 
the committee that GHA was a corporation engaged ih the 
corporate practice of medicine contrary to law. 


The Chairman: Are these doctors that will be asso¬ 
ciated with the Association allowed to practice on the 
outside? (R. 293.) 

Dr. Brown: Full time. No outside practice. 
#»*#*## 

Dr. Cliipman: Isn’t it your intention to give bom- 
plete medical care? (R. 295.) 

Dr. Brown: Yes, we will give treatment in the hpmes 

if thev are not able to come to the clinic. 

*/ 

Dr. Chipman: It is your intention to give complete 
medical care? (R. 295.) 

Dr. Brown: We expect to have our staff give com¬ 
plete medical care. 

Dr. Hooe: Do you think this corporation could func¬ 
tion with any degree of satisfaction? (R. 295.) 

Dr. Brown: We have the experience of 250 clinics 
in the United States. We feel we can do what jthey 
can do. 

******* 

Dr. Groover: You do not make any guarantee either 
as to quantity or quality? (R. 298.) 

Dr. Brown: We make an agreement that we will give 
them the very best medical care. 

Dr. Groover: That is the contract? (R. 298.) 

Dr. Brown: That is the agreement. 

******* 

Dr. Hooe: * * * Did we understand you to say 
that you have incorporated and * * * are going to 
hire certain members of the profession to do your medi¬ 
cal work? (R. 306.) 
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Mr. Penniman: Yes, that is correct. The corpora¬ 
tion is chartered to employ the medical physicians. 

Dr. Bennett: Incorporated to render medical serv¬ 
ice? (R. 306.) 

Mr. Penniman: Yes. 

• •••••* 

The defendants offered to prove (Def. Ex. 50, Refused. 
R. 1363, 1388, 1389) the contract dated March 22, 1937, be¬ 
tween GHA and HOLC which provided in substance that 
the corporation GHA was to render medical services to 
HOLC and be paid $20,000 a year for two years therefor, 
and defendants offered to prove (Def. Ex. 50A, Refused. 
R. 1363, 1388, 1389) that on February 23, 1938, an amend¬ 
ment was made to the aforesaid contract of March 22,1937, 
wherein it was recited that HOLC had paid the $40,000 in 
consideration of benefits received and to be received by it. 
We apprehend that HOLC would not want to contend that 
it made an outright gift of $40,000 of Government money 
to GHA. It must have thought it was buying something 
from GHA, a corporation, and that something could only 
be medical services. HOLC certainly was not buying any¬ 
thing from the doctors employed by GHA. 

The testimony of witnesses for the defendants, Dr. Rich¬ 
ard H. Price (R. 950, 951), one of the doctors employed 
by GHA, and Dr. Henry Rolfe Brown (R. 1352,1359,1439), 
the first medical director of GHA, and in fact the general 
testimony of all of the witnesses, shows without dispute 
or contradiction that GHA leased a suite of doctors’ offices 
on I Street in Washington, D. C., and paid the rent therefor, 
employed doctors to work there on a monthly basis, full 
time; and that the said employment had to be approved 
by the lay board of trustees of GHA, and of course the lay 
board could discharge them; that the doctors so employed 
by GHA reported to that suite of offices every morning 
to practice their profession and remained there practicing 
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their profession all day long; they had no separate Offices 
and no separate practices; that the proper patient-dloctor 
relation was not maintained; that the patients or menjibers 
of GHA received insufficient and inadequate medical tare; 
that each doctor so employed had to render medical Serv¬ 
ices to a very large number of patients each day, more than 
could properly be treated; that corporate records Were 
kept of the number of patients seen each day by the doc¬ 
tors, and necessarily the records of the patients were trans¬ 
ferred from doctor to doctor if intelligent service wtjs to 
be given at all, because the record disclosed that sometimes 
one doctor saw the patient and sometimes another. The 
record also discloses without dispute or contradiction that 
the members of GHA paid their dues to GHA and came to 
the GHA suite of offices for medical treatment and were 
treated there. There were regular office hours during the 
daytime, and whenever necessary in the evening the doctors 
employed by the corporation went to the homes of the niem- 
bers of GHA and treated them there. The record further 
discloses the following facts: 

GHA was to furnish members with “full medical service 
at a monthly rate and * * * the doctors of Group Health 
were to be employed on a salary basis’’ (R. 157). The 
Board of Trustees of GIIA fixed the employed doctirs’ 
salaries (R. 160). When any complaints were made Con¬ 
cerning difficulties encountered by GHA doctors, GHAl as 
a corporation made them, not the doctor (R. 161, 164; ^44, 
545). When disciplinary proceedings were instituted be¬ 
fore the Executive Committee of DMS againt Drs. Lee 
and Scandiffio on charges of violating the Society’s con¬ 
stitution, the response to these charges was taken over, pot 
by the doctors, but by the corporation and its officers find 
four attorneys, all regular employed attorneys at the HOjLC 
(R. 165), after the corporation had caused Drs. Lee gnd 
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Scandiffio to withdraw their resignations theretofore sub¬ 
mitted to DMS. 

And in dealing with applications of GHA doctors for 
privileges at hospitals, clearly a personal function of the 
physician, as the right to practice in a private hospital is 
a purely personal privilege, the lay board of trustees of 
GHA assumed this duty, taking it away even from its 
medical director, and first made applications singly, then 
en banc through laymen (R. 166, 167, 500-540, 631-643). 
Thus the doctors “hired’’ out and let the corporation qual¬ 
ify them. Even when a GHA doctor had hospital privileges, 
GHA insisted that he be recognized in the exercise of such 
privileges as a corporation doctor (R. 641, 642). 

When discussions were had with the hospitals concern¬ 
ing hospital privileges for doctors employed by GHA, the 
doctors in question did not even attend such discussions. 
They were carried on by the lay representatives of GHA 
(R. 517, 523, 534, 541, 632, 635, 638). 

The record discloses that GHA used “collectors” and an 
illegal “check-off system” 5 to insure collection of pay¬ 
ments from members (R. 202). 

On the question of whether GHA was in fact a mere 
“broker”, or the doctors employed by it “independent con¬ 
tractors”, the evidence disclosed that GHA refused to be¬ 
come a “broker” and collect dues from its members and 
pay the Washington doctors who attended them (R. 159, 
160, 173, 201) and insisted upon hiring salaried doctors and 
itself furnishing the medical care and treatment in its own 
clinic (R. 201). There is no basis in this record for a theory 
that GHA had a brokers’ office and that when members of 
GHA needed medical treatment GHA made arrangements 
with the doctors to treat them, or that the doctors em- 


5 The assignments of the wages or salaries of employees of HOLC to GHA 
were invalid. R. S. Section 3477, May 27. 190S. c. 406 (35 Stat. 411) 31 U. S. C., 
Sec. 203. The Comptroller General so held (R. 919. 920). 
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ployed by GHA were in fact independent contractors. On 
a record such as presented here such a contention is fiction, 
pure and simple. 

There is, therefore, neither under the language of the 
original by-laws, the amended by-laws, the explanation of 
the trustees and officers of GHA, the testimony describing 
the activities of GHA, nor the undisputed and conceded 
facts pertaining to its methods of operation, any real jques- 
tion but that GHA was a corporation engaged in furnishing 
medical care through hired physicians, to the destruction 
of the patient-doctor relation. Under all the authorities, 
that is exactly what constitutes the practice of medicine 
(or law) by a corporation contrary to law. 

Defendants offered to prove (Def. Ex. 58, Refuseq. R. 
1424) that on January 15, 1938, the United States District 
Attorney and the Superintendent of Insurance of the Dis¬ 
trict of Columbia held GHA to be illegal because it was en¬ 
gaged in the corporate practice of medicine and illegally 
engaged in an insurance operation. 

Defendants offered to prove (Def. Ex. 58, Refused. R. 
1421) that on January 27, 1938, GHA filed in the District 
Court of the United States for the District of Colulnbia 
a petition for a declaratory decree against the District 
Attorney and the Superintendent of Insurance for the Dis¬ 
trict of Columbia. 

Defendants offered to prove, and the proof was refused 
(R. 1363, 1399) that on April 28, 1938, Mr. Kirkpatrick, 
President GHA, wrote to FHLBB that counsel for GHA 
had found that 12 certain amendments to the by-lawrs of 
GHA as set forth in the letter will relieve it of some rather 
embarrassing moments in disposing of the case of Group 
Health Ass’n v. Moor. In his letter Mr. Kirkpatrick said 
none of the changes go far beyond the process of so re¬ 
vamping the language as to better meet the legal questions 
raised. 

5e 
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The defendants contend that the aforesaid amendments 
proposed by Mr. Kirkpatrick completely changed, on paper, 
the legal setup of GHA. The provisions of those sections 
of the by-laws after they were amended on May 2, 1938, 
appear (R. 1399-1404) with the part that was changed set 
out in italics, and the provisions of those same sections be¬ 
fore the amendment of May 2, 1938, appear (R. 1211-1256). 
Space does not permit us to set out here each section of the 
by-laws of GHA before and after the amendment of May 
2, 1938, but by referring to (R. 1211-1256) and to the sec¬ 
tion of the by-laws amended on May 2, 1938, the changes 
made wdll be apparent. The sections amended on May 2, 
1938, were as follows: Article II, sections 4, 5, and 7; Arti¬ 
cle III, section 6; Article V, sections 5 and 6; and Article 
X, sections 1, 2, 3, 4, 6, and 7. It is apparent under the 
by-laws alone, without referring to the actual method of 
operations of GHA, that GHA before May 2, 1938, was a 
corporation engaged in the practice of medicine contrary 
to law. Certainly there is no evidence in the record of a 
conspiracy as charged after May 2, 1938. After the sug¬ 
gested amendments were made Justice Bailey on July 27, 
1938, entered his decree on the issues raised by a motion 
to dismiss the bill of complaint for declaratory judgment 
in the Moor case. 

It is fairly apparent from the record that the by-laws of 
GHA were amended on May 2, 1938, to overcome objections 
that GHA was engaged in the corporate practice of medi¬ 
cine or engaged in an insurance operation contrary to 
law, and thus to secure the declaratory decree and yet in 
operation planned to continue in the same old way. The 
record discloses that GHA functioned after May 2, 1938, 
exactlv the same way it did before that date. The change 
was only a paper change to enable it to get the declaratory 
decree. The opinion in the Moor case was based on the 
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erroneous premise (p. 446), gained from the fictitious by¬ 
laws, that GIIA “only enters into contracts with dijily li¬ 
censed physicians who themselves attend the members of 
the corporation (GHA) * # *” and again, “The physi¬ 
cians whth whom plaintiff (GHA) makes contracts are 
rather in the position of independent contractors * * 
After reading the record in this case is it not clear that the 
findings of fact in the declaratory judgment proceeding 
were based on the paper by-laws rather than the actual 
method of operation of GHA? 

In the American Medical Association case this Courtj gave 
consideration to the question of whether, as described in 
the indictment, GHA was necessarily violating thej law. 
This Court concluded “without more” it was “unable to 
say that Group Health is illegally practicing medicine.” 
However, this Court clearly held that the practice of inedi- 
cine in the District can be subject to neither “commerlciali- 
lization nor exploitation.” This Court also held that the 
“proper doctor and patient relationship” must be pre¬ 
served” and that the plan of the corporation must not 
“interfere with the doctor’s loyalty to his patient,” so as 
to commercialize medicine in a way contrary to the best 
interests of the patient or practice or to subject the physi¬ 
cian to the corporation’s control and make his practice a 
corporate act. In Silver v. Lansburgli Bro ., 72 App. fi). C. 
77, 111 F. 2d 518, this Court again reiterated the language 
which it used in the American Medical Association case and 
further said, “A corporation engages unlawfully in the 
practice of medicine when it employs licensed physicians 
to treat patients, itself receives the fee, and the profit object 
is its main purpose, that arrangement being such as to 
divide the physician’s loyalty and destroy the well recog¬ 


nized confidential relationship of doctor and patient.” 


As 


we understand these two decisions, this Court squarely field 
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that any corporate practice which divided the physician’s 
loyalty and destroyed the confidential relation of doctor 
and patient, renders its furnishing of medical services the 
unlawful practice of medicine. 

In the American Medical Association case this Court ap¬ 
parently held under the indictment here that the patients 
(members) selected the doctors (as the indictment alleged, 
“The personal relationship ordinarily existing between the 
doctor and patient obtains” at GHA; R. 14) and GHA 
“only” paid “doctors * * * out of membership dues.” 
These allegations of the indictment were entirely exploded 
by the evidence. Even the trustees of GHA who testified 
all testified to the contrarv. 

V 

We insist that whether a corporation is formed for profit 
or not for profit is not determinative in deciding whether 
or not it is illegally practicing medicine. If the corporation 
is rendering medical service and practicing medicine, it is 
wholly immaterial as a legal proposition whether it was or¬ 
ganized for profit or not for profit. A corporation not for 
profit can no more obtain a license to practice medicine than 
a corporation for profit. Thus membership corporations, 
like GHA, organized theoretically not for profit, illegally 
practice medicine or law when they employ doctors or law- 
vers on a salarv basis to render medical or legal services 
to their members.® 

The fact that the corporation is formed along coopera¬ 
tive or association lines with members or subscribers is 
unimportant, and such corporations when they employ doc¬ 
tors or lawyers on a salary basis to render medical or legal 

c Merrick v. American Automobile Asm. (1940 D. C. D. C.) 31 F. Supp. S76. 

People v. Association of Real Estate Tax Payers of Illinois, (1933) 354 Ill. 
102. 1S7 N. E. S23. 

People v. Motorists Assn, of Illinois, (1934) 354 Ill. 595. 1SS X. E. S27. 

People v. Chicago Motor Club. (1935) 362 Ill. 50. 199 X. E. 1. 

Scawell v. Carolina Motor Club and American Automobile Assn., (1936) 
209 X. C. 624. 1S4 S. E. 540. 

Richmond Assn, of Credit Men v. Bar Assn., (1937) 167 Va. 327. 1S9 S. E. 
153. 
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services to their members or subscribers are illegally en¬ 
gaged in the practice of medicine or law. 7 

The fundamental test seems to be that, if the corpolration 
hires or employs a doctor or lawyer on a salary b&sis to 
render medical or legal services for members or customers 
or any person or party other than the corporate entity, itself, 
it is illegally practicing medicine or law. 8 | 

7 People v. Pacific Health Corp., 12 Cal. 2d 156, S2 P. 2d 429, ccrt. den. 306 
U S 633 

People v. Merchants: Protective Carp., 1S9 Cal. 531. 209 P. 363. 

Masters v. Board of Denial Examiners, 15 Cal. App. 2d 506. 59 P. 2d S27. 
People v. Cal. Protective Corp., 76 Cal. App. 354, 244 P. 10S9. 

Depew v. Wichita Assn, of Credit Men, 142 Kan*. 403, 49 P. 2d 1041, ccrt. 
don. 297 U. S. 710. 

In re Maclub of America . 295 Mass. 45. 3 N. E. 2d 272. 

In re Co-operative Law Co., 19S N. Y. 479, 92 X. E. 15. 

Rhode Island Bar Assn. v. Automobile Service Assn., 55 R. I. 122 179 A. 
139. 

Slate v. Credit Men's Assn., 163 Tonn. 450. 43 S. W. 2d 91S. 

State v. Merchants Protective Corp., 105 Wash. 12. 177 P. 694. 
s Parker v. Board of Denial Examiners, 216 Cal. 2S5, 14 P. 2d 67. 

Pacific Employers Insurance Co. v. Carpenter, 10 Cal. App. 2d 592, 52 
P. 2d 992. 

Benjamin Franklin Life Assurance Co. v. Mitchcl, 14 Cal. App. 2d 654. 
58 P. 2d 9S4. 

People v. Painless Parker Dentist, S5 Col. 301, 275 P. 92S, cert. den. 2S0 
U. S. 566. 

Stale Board of Dental Examiners v. Savclle, 90 Col. 177. S P. 2d 69$. 
People v. Denver Clearing House Banks. 99 Col. 50. 59 P. 2d 46S. 

Boykin v. Hopkins, 174 Ga. 511. 162 S. E. 796. 

People v. Peoples Stockyard State Bank, 344 Ill. 462. 176 N. E. 901. 
Allison v. Allison, 360 Ili. 63S. 196 N. E. 799. 

People v. United Medical Sendee, 362 Ill. 442 . 200 X. E. 157. 

State v. Boston System Dentist, (Ind.) 19 N. E. 2d 949. 

Stale v. Bailey Dental Co., 211 Iowa 781. 234 N. W. 260. 

Stale v. Kindly Optical Co., 216 Iowa 1157 . 24S N. W. 332. 

Winslow v. Stale Board, 115 Kans. 450. 223 P. 30S. 

Johnston v. Stumbo, 277 Ivy. 301, 126 S. W. 2d 165. 

In re Opinion of the Justices, 2S9 Mass. 607. 194 N. E. 313. 

In re Shoe Mfrs. Proteclwe Assn., 295 Mass. 369. 3 N. E. 2d 746. 

McMurdo v. Getter, 29S Mass. 200. 10 N. E. 2d 139. 

Detroit Bar Assn. v. Union Guardian Co., 2S2 Mich. 216. 276 N. W. 365. 

In re Ollemcss, 1S1 Minn. 254, 323 N. W. 31S. 

State v. St. Louis Union Trust Co., 335 Mo. 845. 74 S. W. 2d 34S. 

State v. C. S. Dudley and Co., 340 Mo. S52. 102 S. W. 2d 895. 

State v. Merchants Credit Service, 104 Mont. 76. 66 P. 2d 337. 

Unger v. Landlord's Management Corp.. 144 N. J. Eq. 68. 168 A. 229. 

People v. Warden, 152 N. Y. Supp. 977. 16S App. Div. 240. 

Stern v. Flynn, 27S N. Y. Supp. 598. 

In re Tuthill. 10 X. Y. Supp. 2d 643. 

U. S. Title Guaranty Co. v. Broum, 217 N. Y. 628. Ill N. E. S2S. 

Land. Title and Abstract Co. v. Dworkcn, 129 Oh. St. 23. 193 X. E. C50. 
Rowe v. Standard Drug Co., 132 Oh. St. 629. 9 X. E. 2d 609. 

Judd v. City Trust <i* Savings Bank, 133 Oh. St,. 81. 12 X. E. 2d 2SS. 

Public Sendee Traffic Bureau, Inc., v. Haworth Marble Co., 40 Oh. App. 
255. 17S X. E. 703. (Continued.) 
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There can be no legal distinction between action by a non¬ 
profit corporation through hired employees as against simi¬ 
lar action by hired employees of a corporation for profit. 
To hold otherwise would be to upset the entire body of 
corporate law and open the door to some new sort of 
legal fantasy that is neither individual nor corporation. 
Certainly in this jurisdiction Congress made no distinction 
between types of corporations involved and clearly confined 
the practice of medicine to licensed qualified individuals. 9 

In any event it is interesting to note that, while GHA os¬ 
tensibly claimed to be non-profit, yet the United States con¬ 
ceded in its brief filed herein in the American Medical 
Association case that the “profit motive” exists in the 
GHA setup “abundantly in fact”. (Brief of the United 
States in the American Medical Association case No. 7488, 


»Neill v. Gimbel Bros., 330 Pa. 213. 199 A. 17S. 

Ezell v. Ritholz. 1SS S. C. 39. 19S S. E. 419. 

State v. James Sanford Agency, 167 Tenn. 339. 69 S. W. 2d S95. 
State v. Clinic. 1S6 Wash. 3S4. 5S P. 2d 812. 

Eiscnsmith v. Buhl Optical Co., 115 W. Va. 776. 17S S. E. 695. 


9 “The Act of Feb. 27. 1929. c. 352 (45 Stat. 1327) known as the ‘Healing 
Arts Practice Act’ (D. C. Code. 1929, Title 20. Chap. 2, Part 1. Sec. 121 et seq.) 
is all inclusive and comprehends every kind and character of medical treat¬ 
ment. 

Sec. 121 (a) defines ‘disease’. 

Sec. 121 (b) defines ‘The healing art’ to mean: 

‘The art of detecting or attempting to detect the presence of any disease: of 
determining or attempting to determine the nature and state of any disease, 
if present; or preventing, relieving, correcting or curing, or of attempting to 
prevent, relieve, correct, or cure any disease, of safeguarding or attempting to 
safeguard the life of any woman and infant through pregnancy and parturi¬ 
tion; and of doing or attempting to do any of the acts enumerated above.’ 

Sec. 121 (c) provides: 

‘To practice means to do or attempt to do. or to hold oneself out or to allow 
oneself to be held out as ready to do any act enumerated in subsection (b) 
of this section as constituting a part of the healing art for a fee. gift, or 
reward, or in anticipation of any fee, gift or reward, whether tangible or 
intangible.’ 

Sec. 122 forbids the practice of the healing art without a license. 

Sec. 123 establishes a commission of licensure, prescribes for professional 
education, minimum educational or training requirements, the taking of exami¬ 
nations for fitness to practice by applicants, and the procedure for issuing 
licenses. The section renders it impossible for other than a natural person to 
practice the healing art legally. 

Yet C.HA (under its charter) provides “medical care and hospitalization to 
its members and their dependents” and in exchange “said corporation collects 
monthly payments in the form of dues from its members,” 
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p. 46). In that brief the United States seemed to cjoncede 
that GIIA is a “profit-making corporation”. It s^id (p. 
46): 

“Profit realistically considered need not take the 
form of dividends or payments which are the result 
of the differences between the cost of operation and 
the income of an organization. They may well hccrue 
in the form of savings to the proprietors in the cost of 
the service received by them. This saving is clearly 
that of the organization if it be regarded not simjply as 
a corporate entity but realistically as an aggregation 
of members. And the saving, whether technically 
called profit of not, is the motive for the organization 
and certainly cannot be distinguished from the motive 
which inspires the trade of a profit-making corpora¬ 
tion.” 

If the “profit object’ is a purpose of GHA, undgr the 
previous decisions of this Court in the American Medical 
Association case and the Silver case “that will divide the 
ph ysician’s loyalty and destroy the well recognized' rela¬ 
tion of doctor and patient.” 

In any event, were the profit angle entirely lacking, it is 
our contention that the undisputed evidence in the casg cer¬ 
tainly showed that the ordinary relationship between phy¬ 
sician and patient was impaired and destroyed undcjr the 
GIIA scheme and methods of operation, and when looked at 
squarely and lcgalistically and without fiction the pHA 
physician’s practice was corporate practice. 

As this Court well said in Merrick v. American Security 
and Trust Company, 71 App. D. C. 72,107 F. 2d 271, 276. 

“The practice of law (like medicine) is restricted 
to persons whose character and competence have been 
examined, who have been licensed, and who cgn be 
disbarred, in order that the public may be protected 
against lack of knowledge or skill on the one hand 
and lack of integrity or fidelity on the other. Practice 
by corporations or other unlicensed persons, leven 
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though they act exclusively through licensed lawyers, is 
undesirable because the interjection of an employer 
between lawyer and client tends to dilute the lawyer’s 
loyalty to his client and divert it to his employer. In 
general, if there is to be an intermediary employer he 
must himself be a licensed attorney.” 

And compare GHA’s hiring and firing of doctors and fur¬ 
nishing, through hired doctors, medical services to members, 
with the furnishing by the American Automobile Associa¬ 
tion through hired lawyers and agents of legal services to 
members, which was held to be the unauthorized practice 
of law in the District of Columbia. Merrick v. American 
Automobile Association , 31 F. Supp. 876. 

In conclusion let us say that the record discloses that the 
revamping, changes, and alterations to the by-law's of GHA 
were not honestly made. They were made with the obvious 
intent and purpose of circumventing the Healing Arts Prac¬ 
tice Act and the insurance acts of the District of Columbia 
in order to obtain a favorable decision from Justice Bailey, 
as shown by the testimony of Mr. Penniman, Mr. Kirk¬ 
patrick, Mr. Zimmerman, and Dr. Richardson. The activi¬ 
ties, that is, the furnishing of medical services and the pay¬ 
ing of hospitalization charges, were performed throughout 
the indictment period by the corporation in the same man¬ 
ner (R. 152, 154, 156, 157, 160, 173, 499, 500, 520, 521, 522, 
541, 630 and 631). 

At and shortly after the time GHA began its operations 
in the District of Columbia the doctors of the District of 
Columbia were in a peculiar predicament. If they accepted 
employment from GHA they were subject to prosecution 
for substantive violations of at least tw T o statutes of the 
District and for conspiracy to violate at least tw'o statutes 
of the District and upon conviction for such violations might 
be subjected to the loss of their membership in DMS and 
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even to the loss of their licenses to practice medicine r° and, 
on the other hand, if they refused to accept such employ¬ 
ment and in association together decided that they would 
violate the law if they accepted such employment and that 
therefore they would not accept such employment^ they 
became liable to a criminal prosecution. 

Sec. 8 of the Norris-LaGuardia Act of March 23,1 1932, 
c. 90 (47 Stat. 72) 29 U. S. C. Sec. 108 provides: 

“No restraining order or injunctive relief shall be 
granted to any complainant who has failed to comply 
with any obligation imposed by law which is involved 
in the labor dispute in question, or who has failed to 
make every reasonable effort to settle such dispute 
either by negotiation or with the aid of any available 
governmental machinerv of mediation or voluhtarv 
arbitration.” 

It would follow under the decision in the Hutcheson case 
that a conspiracy to restrain the trade of a person who had 
failed to comply with any obligation imposed by federal 
law, or who was violating the federal law, such as engaged 
in the corporate practice of medicine contrary to law, 
would not be a violation of the Sherman Act. If GHA was 
engaged in the corporate practice of medicine in violation 
of the Healing Arts Practice Act of the District of Columbia 
or was violating the Sherman Act by restraining or con¬ 
spiring to restrain the trade (if they be in trade) of the 
Washington doctors engaged in private practice, or was 
conspiring with HOLC to defraud the United States by 

10 Maulers v. Board, oj Denial Examiners, 15 Cal. App. 2d 506. 59 P. 2d S27. 

Parker v. Board of Dental Examiners , 216 Cal. 2S5. 14 P. 2d 67. 

Slate Board of Dental Examiners v. Savelle, 90 Col. 177, S P. 2d G9o, app. 
dism. 2S7 U. S. 562. 

Slate Board of Dental Examiners v. Heitler, 90 Col. 191. S P. 2d 69S. 

State Board of Dental Examiners v. Miller, (Col.) S P. 2d 699. 

People ex rel. Mahurin v. State Board of Dental Examiners, 85 Col. 321. 
275 P. 933. 

Winslow v. State Board, 115 Kans. 450, 223 P. 30S. 

In re Ottcmcss, 1S1 Minn. 254. 323 N. W. 318. 

People ex rel. Lcderrnan v. Warden of City Prison, 152 N. Y. S. 97jT. 16S 
App. Div. 240. 
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receiving Government funds from HOLC without warrant 
of law’ or was conspiring with HOLC to arrange to have 
IIOLC honor assignments of w*agcs to GHA of Government 
employees contrary to law, any and all of such violations of 
federal law’ bv GHA w’ould be an absolute defense as a 
matter of law to the indictment in this case. 

Irrespective of Section 8 of the Norris-LaGuardia Act, 
supra, it seems to us that there could be no restraint of a 
trade whose entire activities were violating a federal law’. 
A trade outside the law’ is no trade at all. No sensible con¬ 
tention could be made that a restraint imposed upon un¬ 
lawful acts, that are in trade, of a smuggler, moonshiner, 
bootlegger, cattle rustler, or other similar law* violator, 
would violate the Sherman Act. The same proposition 
w’ould seem to hold true if the restraint was imposed on only 
the unlawful portion of a criminal trade. Fashion Guild 
v. Trade Comm’n 312 IT. S. 457, is not to the contrarv. That 
case merely upheld the Federal Trade Commission’s deter¬ 
mination that the activities proven of the Fashion Guild 
violated the Federal Trade Commission Act wrhen the per¬ 
sons restrained had not violated any federal law’, though 
they may have committed possible torts under state laws. 
The Court did not consider Section 8 of the Norris-La¬ 
Guardia Act and it w’as not involved because no violation 
of anv federal law was involved. 

If it be held, as w*e think it must, that GHA was engaged 
in the corporate practice of medicine contrary to law, then 
it is clear from Section 8 of the Norris-LaGuardia Act, 
as construed bv the Hutcheson case, that a restraint on 
GHA or a conspiracy to restrain it, is not a violation of the 
Sherman Act. We think it also follow’s that if GHA w’as 
violating the Sherman Act, in that it w’as restraining the 
trade of doctors in private practice, if they be in trade, 
or was engaged in a conspiracy with the Twentieth Cen- 
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tury Fund, Health Economics Association, or the Good Will 
Funds to restrain said doctors by selling medical services 
for less than cost, then a restraint on GHA would not be 
a violation of the Sherman Act. The same would b<k true 
with reference to the conspiracy of GHA and HOLC (kvhich 
defendants offered to prove, and the proof was refused) to 
violate other Federal laws by paying Government funds to 
GHA without warrant of law and to honor assignments of 
wages of employees of HOLC contrary to law. 

The trial court should have held that GHA was engaged 
in the corporate practice of medicine contrary to la\y and 
directed a verdict for defendants, or if there were any ques¬ 
tions of fact to be decided in order to determine the legality 
of GHA the trial court should have admitted evidenc<| per¬ 
taining to that issue and submitted the issue to the jury 
for determination. The trial court in a written memo¬ 
randum opinion held that GHA was not engaged in the cor¬ 
porate practice of medicine contrary to law (R. 946) and 
ruled that defendants in their argument to the jury would 
not be permitted to discuss or argue the illegality of GHA 
(R. 1440). If at any time during the indictment period the 
by-laws or the actual practices of GHA were such that it 
was engaged in the corporate practice of medicine, then 
the trial court erred in ruling that the defendants woul<|l not 
be permitted to discuss or argue with the jury the question 
of the illegalitv of GHA. I 

Defendants were entitled to have the jury, undeij the 
evidence adduced, pass on the factual issues pertainirjg to 
GHA’s corporate practice of medicine. It was crrdr to 
refuse defendants’ seventeenth instruction (R. 1475) wihich 
correctly charged that if the jury found that GHA a cor¬ 
poration, operated a clinic, employed doctors to treat mem¬ 
bers, received dues or fees for such treatment, and that the 
proper doctor and patient relationship w T as destroyed jand 
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the doctors rendered the hired servants of GHA, then GHA 
was practicing medicine illegally. See American Medical 
Association and Silver cases. 

The court also charged the jury (R. 1497) that it was 
immaterial that GHA may have employed doctors on a 
contract basis. That was error. If GIIA was employing 
doctors on a contract basis it was a corporation practicing 
medicine, and violating the law and Sec. 8 of the Xorris- 
LaGuardia Act would apply. 

HI (b) GHA, INC., WAS ENGAGED IN AN INSUR¬ 
ANCE OPERATION CONTRARY TO LAW. 

Group Health Assn. v. Moor et al ., 24 F. Supp. 445 held 
in a declaratory judgment proceeding based on the allega¬ 
tion of a petition alone that GHA was not engaged in an 
insurance operation contrary to law. Jordan v. Group 
Health Assn., 71 App. D. 0. 38, 107 F. (2d) 239, affirmed. 
Both of these cases were based on the by-laws of GHA 
as amended on May 2, 1938. We have previously pointed 
out in Point III (a) that the amendments to the by-laws 
of GHA on May 2, 1938, completely changed, on paper, 
the entire operations of GHA. We have also previously 
pointed out under Point III (a) that the operations of 
GHA did not change on May 2, 1938, just because their 
by-laws did; that its operations continued the same as 
before and that the change in the by-laws was but a subter¬ 
fuge. Even considering the by-laws alone, which is not 
the true test, before May 2, 1938, they were entirely dif¬ 
ferent than after May 2, 1938 (R. 1211-1236), and an ex¬ 
planation of that fact is made in Point III (a). After May 
2, 193S, there is no evidence tending to show a conspiracy 
as charged in the indictment. It is apparent from the 
opinion in Jordan v. Group Health Assn., supra, that the 
Court was careful to rest its affirmance on the by-laws of 
GHA in effect after May 2, 1938, which are set out in a 
footnote to that opinion. The said by-laws and the methods 



of operation of GIIA as disclosed by this record bear no 
resemblance. The Moor and Jordan cases, supra, are not 
binding in this case because they were rendered in a declara¬ 
tory judgment proceeding covering a period differen t and 
less than that covered bv the indictment, on facts entirely 
different than those disclosed by the record, and these de¬ 
fendants were not parties thereto. 

Article X, Sec. 1, of the by-laws from April 6, 193|7, to 
September 19, 1.938, provided the corporation wouldj fur¬ 
nish members hospitalization in each case for twenty-one 
days in a semi-private room at the cost of $4 per day. The 
by-law also provided for paying hospital expenses not to 
exceed $4 per day for hospitalization outside the District 
of Columbia (R. 1241-1244). 

Section 3 of Article X as adopted March 22, 1937, pro¬ 
vided that in all hospital cases the corporation should pay 
the prescribed rate. Moreover all of the officers and jrus- 
tees of GHA who testified, agreed that the corporation was 
to pay for hospitalization of members at the prescribed 
rates (R. 298, 305). In fact GHA made an issue of its 
right to pay for hospitalization. Hospital accommodations 
were to be furnished at a certain prescribed rate in exchange 
for dues collected from members (R. 305). Insurance opera¬ 
tions in the District are defined by the Act of March 3, 1901, 
as amended (D. C. Code 1929, Title 5, Sec. 179), which pro¬ 
vides : 

| 

“Every corporation * * e transacting busihess 

in the District of Columbia, which collects premiums, 
dues, or assessments from its members, or from holders 
of its certificates or policies, and which provides for 
the payment of indemnity on account of sickness) or 
accident, or a benefit in case of death, shall be knbwn 
as ‘health, accident, and life insurance companies or 
associations.’ ” 

The companies described in the insurance code are for¬ 
bidden to do business within the District of Columbia with- 
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out complying with the rigid provisions of the section, 

which GHA concededlv has not done. 

•> 

The defendants offered to prove (Def. Ex. 48, Refused. 
R. 1363, 1365) a letter dated November 16, 1937, from 
Horace Russell, General Counsel to FHLBB, stating that 
the enclosed proposed amendments were negotiated to 
strengthen the legal position of the Association (GHA); 
that the original by-laws provided for payment of cash in¬ 
demnities upon certain contingencies, such as hospitaliza¬ 
tion outside the area of its operation, and such provision 
would have made it an insurance organization; that the 
revision excludes membership except in the case of em¬ 
ployees of the executive branch of the Government, exclud¬ 
ing the Army and Navy, and that this provision is made to 
assure us the benefit of an exception from insurance regu¬ 
lations, if we are held to be an insurance company. 

It seems to us that if GHA is not engaged in the corporate 
practice of medicine it must be engaged in promising to 
pay its members money or deliver to them services of value 
upon the happening of sickness, and that when it avoids 
the Healing Arts Practice Act it runs square into the in¬ 
surance code. It is difficult to understand how it can avoid 
both. 

On the record in this case GHA made provisions for the 
payment of an indemnity on account of sickness or accident 
by agreeing on the happening of certain contingencies to 
indemnify the member by paying for medical care and hos¬ 
pitalization on account of sickness in exchange for dues 
collected from members (R. 298, 305). Under such a situa¬ 
tion the Jordan case ought not be controlling, as plainly 
GHA under the facts developed on the trial was illegally 
engaged in an insurance operation contrary to the statute. 11 

11 Physicians’ Dcjcnsc Co. v. Cooper, 199 F. 576. 

Physicians’ Dcjcnsc Co. v. O’Brien, 100 Minn. 490. Ill N. W. 396. 

State v. Mutual Mortuary Assn., 166 Tenn. 260. 61 S. W. 2d 664. 

State v. Globe Casket & Undertaking Co., 82 Wash. 124,143 P. S7S. (Cont’d.) 
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What was said in Point III (a) with reference to the fold¬ 
ing of the trial court that GHA was legal and the rulijig of 
the trial court that the defendants in their argument to 
the jury would not be permitted to discuss or argue the ille¬ 
gality of GHA is applicable here. If GHA was legal a part 
of the time and illegal a part of the time and its illegality 
has any bearing on any part of the period covered by the 
indictment, it was error for the court to rule that defend¬ 
ants in their argument to the jury could not discuss or 
argue the illegality of GHA. 

What was said under Point III (a) as to the illegality of 
GHA being a defense to this indictment, applies here. 


MOTION OF THE DEFENDANTS FOR JUDGMENT 

NOTWITHSTANDING THE VERDICT SHO&LD 

HAVE BEEN GRANTED, OR IN THE ALTERNATIVE 

DEFENDANTS’ MOTION FOR A NEW TRIAL 

SHOULD HAVE BEEN GRANTED. 

Under this point we propose to set forth first, the various 
propositions of law which must be kept in mind by the Court 
when considering the evidence for the purpose of determin¬ 
ing whether either of the defendants’ motions should ljave 
been granted; and second, to set out the substance of the 
evidence. 

1. THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA IPAD 
JURISDICTION TO GRANT THE MOTION OF THE 
DEFENDANTS FOR A JUDGMENT NOTWITHSTAND¬ 
ING THE VERDICT. 

Ex parte United States , 101 F. 2d 870, all. 30S U. S. il9. 

- - j - 

31 Renschler v. Stale, 90 Ohio State 363. 107 N. E. 75S. 

Allin v. Motorists’ Alliance, 234 Ky. 714. 29 S. W. 2d 19. 

State v. Bean, 193 Minn. 113. 25S N. \V. IS. 

National Auto Service Corp. v. Slate, 55 S. W. 2d 209 (Tex. Civ. App.). 

People v. Standard Plate Glass Co., 156 N. Y. S. 1012. 
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Law Rules of District Court of United States for the 
District of Columbia, Rule 70, in force at the time the case 
was tried below, provided: 

“That the law rules of said courts shall apply to 
and govern the practice in the criminal courts so far as 
applicable.” 

The Law Rules in force at the time the case was tried 
below were contained in the Rules of Civil Procedure for 
the District Courts of the United States. Rule 50(b) of 
those Rules provides: 

“Whenever a motion for a directed verdict, made at 
the close of all the evidence, is denied or for any reason 
is not granted, the court is deemed to have submitted 
the action to the jury subject to a later determination 
of the legal questions raised by the motion/’ 

2. IN THE CONSIDERATION OF A MOTION BY 
DEFENDANT FOR JUDGMENT NO TWIT IIS T A N DING 
THE VERDICT , THE COURT CANNOT CONSIDER 
EXHIBITS RECEIVED IN EVIDENCE BUT NOT 
READ FROM NOR SHOWN TO THE JURY.** 

3(a). CONSPIRACY IS ESSENTIALLY A CRIME OF 
INTENT . IT IS A CONTRACT OR AGREEMENT RE¬ 
QUIRING A MEETING OF THE MINDS OF THE AL¬ 
LEGED CONSPIRATORS ON THE INTENT TO JOIN 
TOGETHER TO ACCOMPLISH THE PURPOSE OF 
THE CONSPIRACY , AND ON THE ACTUAL JOINING 
TOGETHER TO ACCOMPLISH THE PURPOSE OF 
THE CONSPIRACYM 


12 Brown v. People, 66 Ill. 344. 

Shippen Bros. Lumber Co. v. Jones, 141 Ga. 6S3, SI S. E. 1113. 
People v. Prcvost, 219 Mich. 233. 1S9 N. W. 92. 

Wilson v. Wooldridge, 11S Va. 209. S6 S. E. S72. 

13 United States v. Falcone, 311 U. S. 205. 210. 

United States v. Kissel, 21S U. S. 601. 60S. 

Marino v. United States, 91 F. 2d 691. 694. 

Weniger v. United States, 47 F. 2d 692, 695. 
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3(b). A CONSPIRACY TO VIOLATE TEE SHERMAN 
ACT REQUIRES ALSO A MEETING OF THE m\[NDS 
OF THE ALLEGED CONSPIRATORS ON THE MEANS 
BY WHICH THE PURPOSE OF THE CONSPIRACY 
IS TO BE ACCOMPLISHED™ 

4. A CORPORATION CANNOT BE GUILTY §F A 
CONSPIRACY TO RESTRAIN TRADE UNDER THE 
SHERMAN ACT, EXCEPT UNDER THE DOCTRINE 
OF IMPUTATION OR RESPONDEAT SUPERIOR™ 

5. A CORPORATION CANNOT CONSPIRE WITH ITS 
OWN AGENTS OR SERVANTS WHILE THEY ARE 
ACTING WITHIN THE SCOPE OF THEIR AGENCY 
OR EMPLOYMENT ™ 

6. THE MEDICAL SOCIETY OF THE DISTRICT OF 
COLUMBIA HAD THE LAWFUL RIGHT TO EN¬ 
FORCE THE PROVISIONS OF ITS CONSTITUTION, 
AND EXPEL ONE OF ITS MEMBERS FOR VIOLA¬ 
TION THEREOF, AND SUCH ACTION ON BEHALF 
OF THE SOCIETY IS A CORPORATE ACTION , RND 

14 Thornton. Combinations in Restraint of Trade (192S Edition). Sections 
384. 390, 392. 

United States v. Cruikshank, 92 U. S. 542. 557. 55S. 

United Stales v. Great Western Sugar Co., 39 F. 2d 149. 151. 

Alexander Milbum Co. v. Union Carbide & Carbon Corp., et al., 15 F. 
2d 67S, 680. 

United States v. Griffith Amusement Co., 1 F. R. D. 229. 

Arthur v. Kraft-Phcnix Cheese Corp., 26 F. Supp. 824. 

United Stales v. New Departure Mjg. Co., 204 F. 107. 

United States v. Winslow, 195 F. 57S. aff. 227 U. S. 202. 

United Stales v. Patterson, 55 F. 605. 63S. 

United States v. Nelson, 52 F. 646. 

In re Greene, 52 F. 104. 

13 10 Fletcher, Cyclopedia of Corporations. Sec. 4944. 

New York Central and H. RR. Co. v. United States, 212 U. S. 4S1. 491. 497. 

Mininsohn v. United States, 101 F. 2d 477. 478. 

Rockwood Corp. v. Brick Layers Local Union, 33 F. 2d 25. 

Robert E. Hicks Corp. v. National Salesmen’s T. Assn., 19 F. 2d 963. 

United States v. Nearing, 252 F. 223. 

Union Pacific Coal Co. v. United States, 173 F. 737. 

United States v. Santa Rita Store Co., et al., 16 N. Mex. 3. 113 P. 620. 

People v. Safe-way Coal Co., 242 App. Div. 659. 272 N. Y. S. 65S. 

16 Rockxcood Corp. v. Brick Layers Local Union, 33 F. 2d 25. 

Robert E. Hicks Corp. v. National Salesmen’s T. Assn., 19 F. 2d 9631. 

Union Pacific Coal Co. v. United Slates, 173 F. 737. 

United Stales v. Santa Rita Store Co., et al., 16 N. Mex. 3. 113 P. 62^. 
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NO PERSON OR CORPORATION OTHER THAN SAID 
SOCIETY CAN COMMIT IT, AND SUCH ACTION 
CANNOT BE A CONSPIRACY ” 

7. THE AMERICAN MEDICAL ASSOCIATION AND 
THE MEDICAL SOCIETY OF THE DISTRICT OF 
COLUMBIA, ACTING TOGETHER OR ALONE, HAD 
THE LAWFUL RIGHT TO USE PERSUASION AND 
ARGUMENT AGAINST GIIA, TO WRITE LETTERS 
AND PUBLISH ARTICLES AGAINST GHA, AND TO 
FREELY EXPRESS THEIR OPINION ABOUT GTIA. 18 

8 (a). IN AN INDICTMENT FOR CONSPIRACY 
WHEREIN IT IS ALLEGED THAT TWO MEMBER¬ 
SHIP MEDICAL CORPORATIONS AND MANY OF 
THEIR AGENTS, SERVANTS, AND MEMBERS AND 
ALSO OTHER PERSONS AND CORPORATIONS 
WERE PARTIES TO THE CONSPIRACY, BUT ONLY 
SAID TWO CORPORATIONS AND THEIR AGENTS, 
SERVANTS, OR MEMBERS WERE MADE DEFEND¬ 
ANTS, IF ON THE TRIAL ALL OF THE AGENTS, 
SERVANTS, AND MEMBERS OF SAID TWO CORPO¬ 
RATIONS ARE FOUND “NOT GUILTY 11 AND BOTH 
OF SAID CORPORATIONS ARE FOUND “GUILTY 1 ', 
THEN ON A MOTION BY THE TWO CORPORATIONS 
FOR JUDGMENT NOTWITHSTANDING THE VER- 


17 Anderson v. United States, 171 U. S. 604. 

Bryant v. District of Columbia Dental Society, 26 App. D. C. 461. 

United States v. Metropolitan Club, 11 App. D. C. ISO. 

Cases cited in footnote 4. Point II herein. 

18 Amendment I to the Constitution of the United States provides among 
other things that Congress shall make no law abridging freedom of speech or 
of the press. 

Section 20 of the Clayton Act of October 15. 1914, c. 323 (38 Stat. 738) 29 
U. S. C. Sec. 52. 

Sec. 4 of the Norris-LaGuardia Act of March 23, 1932, c. 90 (47 Stat. 70) 
29 U. S. C. Sec. 104. 

Secs. 5 and 6 of the Norris-LaGuardia Act of March 23, 1932, c. 90 (47 Stat. 
71) 29 U. S. C. Sec. 105, 106. 

A. F. of L. v. Swing, 312 U. S. 321. 

United States v. American Medical Assn., 72 App. D. C. 12. 110 F. 2d 703. 

O’Neil v. Building Service Employees I. Union, 109 Wash. 519. 115 P. 2d 662. 
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DICT, THE EVIDENCE PERTAINING TO THE 4CTS 
AND DOINGS OF THE INDIVIDUAL DEFENDANTS 
IN THEIR CAPACITY AS AGENTS , SERVANTS , OR 
MEMBERS OF THE CORPORATE DEFENDANTS 
AND IN THEIR CAPACITY AS ALLEGED CO-CON¬ 
SPIRATORS IN THEIR OWN PROPER PERSON, 
MUST BE STRICKEN FROM THE RECORD AND THE 
EVIDENCE THEN REMAINING IN THE RECORD 
CONSIDERED TO DETERMINE WHETHER TIIpRE 
IS ANY SUBSTANTIAL EVIDENCE TO SUPPORT 
THE VERDICT. 19 

i 

— 

19 There arc a large number of cases in the Federal and State Courts sup¬ 
porting the proposition that when a principal or a master and an agjent or 
servant are sued jointly and the principal or master’s liability is predicated 
on the doctrine of respondeat superior and the agent or servant is found “not 
guilty”, the principal and master must also be found “not guilty”, and a 
verdict finding the agent or servant “not guilty” and the principal or blaster 
“guilty” must be set. aside. There is no respectable authority to the contrary. 

Buckeye Power Co. v. Dupont de Nemours Powder Co., 24S U. S. £>5. 

Bigelow v. Old Dominion Copper Mining & Smelting Co., 225 U. S. Ill, 133. 

Union Trust Co. v. Woodrow Mjg. Co., 63 F. 2d 602. 

Rosenzweig & Sons v. Jones, 50 Ariz. 303. 72 P. 2d 417. 

Stanton v. Arkansas Democrat Co., 194 Ark. 135, 106 S. W. 2d 5S4. 

Jcntick v. Pacific Gas & Electric Co., (Cal.) 114 P. 2d 343. 

Johnson v. The City oj San Fernando, 35 Cal. App. 2d 244, 95 P. 2d 147. 

People v. Angelopoulos, 30 Cal. App. 2d 53S. S6 P. 2d 873. S7S. 

Davison v. Diamond Match Co., 10 Cal. App. 2d 218, 51 P. 2d 452. 

Williams v. Hines, SO Fla. 690. S6 S. 695. 

Roadway Express v. McBroom, 61 Ga. App. 505, 6 S. E. 2d 460. 

Southern Railway Co. v. Davenport, 39 Ga. App. 645, 148 S. E. 171. 

Territory v. Thompson, 26 Hawaii 181. 

J. F. Martin Cartage Co. v. Dempster Bros., 311 Ill. App. 70, 35 N. |E. 2d 
391. 

Kelly v. Powers, 303 Ill. App. 19S. 

Greenberg v. Chicago Cab Co., 274 Ill. App. 666. 

Holbrook v. Nolan, 105 Ind. App. 75. 10 N. E. 2d 744. 

Zainey v. Rieman, S4 Ind. App. 480. 151 N. E. 625. 

Hall v. Miller, 212 la. S35. 235 N. W. 29S. 

Lahr v. Chicago & N. W. Ry. Co., 212 la. 544. 234 N. W. 223. 

Blue Valley Creamery Co. v. Cronimus, 270 Ky. 496. 110 S. W. 2d 286. 

Illinois Central Ry. Co. v. Applegate’s Admx., 26S Ky. 45S, 105 S. W. 2d 153. 

Giedrcwicz v. Donovan, 277 Mass. 563, 569. 179 N. E. 246. 24S. 

Presley v. Central Terminal Co., (Mo. App.) 142 S. W. 2d 799. 

Beck v. Moll, (Mo. App.) 102 S. W. 2d 671. 

Stevens v. D. M. Oberman Mjg. Co., 229 Mo. App. 627. 79 S. W. 2d 516. 

Bingham v. National Bank of Montana, 105 Mont. 159. 72 P. 2d 90. 

Lowney v. Butte Electric Ry. Co., 61 Mont.. 497. 204 P. 485. 

Bohrnont v. Moore, 13S Neb. 784. 295 N. W. 419. 

Prendergast v. Jacobs, 110 N. J. Law 435. 166 A. 94. 

U. S. v. Santa Rita Store Co., 16 N. Mex. 3. 113 P. 620. 

Good Health Dairy Products Corp. v. Emery, 275 N. Y. 14. 9 N. E. 2d 758. 

(Continued.) 
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8(b). WHERE UNDER THE ABOVE PROPOSITION 
OF LAW THERE IS NO SUBSTANTIAL EVIDENCE 
TO SUPPORT THE VERDICT, IT HAS BEEN HELD 
IN SOME CASES THAT A MOTION FOR A NEW 
TRIAL WILL BE GRANTED. 20 

9(a). ON THE TRIAL OF AN INDICTMENT FOR 
CONSPIRACY AGAINST TWO OR MORE DEFEND¬ 
ANTS, WHERE THE INDICTMENT ALLEGES THAT 


19 Pangbum v. Buick Motor Co., 211 N. Y. 22S, 105 N. E. 423. 

Thibodeau v. Gerosa Haulage & Warehouse Corp., 252 App. Div. 615. 300 
N. Y. S. 6S6. 

People v. Safeway Coal Co., 242 App. Div. 659. 272 N. Y. S. 65S. citing 
People v. Monroe, 190 N. Y. 435, S3 N. E. 476. and People v. Massett, 
55 Hun. 606. 7 N. Y. S. 839. 

Agoado v. Cohen, cl a!., 234 App. Div. 37. 254 N. Y. S. 134. 

Hudson v. Gulf Oil Co.. 215 N. C. 422. 2 S. E. 2d 26. 

Leary v. Virginia-Carolina Joint Stock Land Bank, 215 N. C. 501. 2 S. E. 
2d 570. 

Morrow v. Southern Ry. Co., 213 N. C. 127. 195 S. E. 3S3. 

Whitehurst v. Elks, 212 N. C. 97. 192 S. E. S50. 

Anthony v. Covington, 1S7 Okla. 27. 100 P. 2d 461. 

Feazle v. Industrial Hospital Association, 164 Ore. 630. 103 P. 2d 300. 
Emmons v. Southern Pac. Co., 97 Ore. 263. 191 P. 333. 

Brobston v. Burgess & Town Council, Borough of Darby, 290 Pa. 331. 138 
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THERE WERE OTHER PARTIES TO THE CON¬ 
SPIRACY NOT MADE DEFENDANTS, EVIDENCE IS 
ADMISSIBLE, IN THE DISCRETION OF THE COURT, 
OF THE ACTS AND DOINGS OF ANY ONE OF \THE 
ALLEGED CONSPIRATORS ON A PRIMA F^CIE 
SHOWING THAT SUCH PERSON WAS A PARTY TO 
THE CONSPIRACY, BUT AFTER THE RETURN OF 
A VERDICT OF “NOT GUILTY” AS TO ANY ONtf OR 
MORE OF SAID DEFENDANTS, ON MOTION OF THE 
DEFENDANTS FOUND “GUILTY” FOR A JUDG¬ 
MENT NOTWITHSTANDING THE VERDICT, EVI¬ 
DENCE PERTAINING TO THE ACTS AND DOINGS 
OF THE DEFENDANTS FOUND “NOT GUILTY” 
MUST BE STRICKEN FROM THE RECORD, AND THE 
EVIDENCE THEN REMAINING CONSIDERED TO 
DETERMINE WHETHER THERE IS ANY SUBSTAN¬ 
TIAL EVIDENCE TO SUPPORT THE VERDICT} 1 
ON THE TRIAL OF AN INDICTMENT CHARGING 
THAT TWO DEFENDANTS CONSPIRED WITH EACH 
OTHER, ACQUITTAL OF ONE REQUIRES A JUDG¬ 
MENT FOR THE OTHER, BECAUSE ONE DEFEND¬ 
ANT CANNOT CONSPIRE WITH HIMSELF. 22 \ 
ACTS AND DECLARATIONS BY PERSONS NOT 
CO-CONSPIRATORS ARE HEARSAY AND IF {AD¬ 
MITTED IN EVIDENCE AND PREJUDICIAL^ IN 
NATURE, THAT IS REVERSIBLE ERROR 23 


21 Clark v. United States, 61 F. 2d 409. 

Hohcnadcl Brewing Co. v. United States, 295 F. 4S9. 

Pope v. United Stales, 2S9 F. 312. 

Stager v. United Stales, 233 F. 510. 

22 Worthington v. United States, 64 F. 2d 936. 

Grove v. United States, 3 F. 2d 965. 

Didcnto v. United Slates, 44 F. 2d 537. 

Williams v. United Stales. 2S2 F. 480. 

Miller v. United States, 277 F. 721. 

Fcder v. United Stales, 257 F. 694. 

23 Brown v. United Slates, 150 U. S. 93. 

Logan v. United States, 144 U. S. 263. 309. (Continued.) 
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9(b). WHERE UNDER THE ABOVE PROPOSITION 
OF LAW, NOTWITHSTANDING THE FACT THAT 
THERE IS SUBSTANTIAL EVIDENCE TO SUPPORT 
THE VERDICT , IF THE EVIDENCE PERTAINING TO 
THE ACTS AND DOINGS OF THE DEFENDANTS 
FOUND “NOT GUILTY” IS OF GREAT VOLUME AND 
OF SUCH A PREJUDICIAL NATURE THAT IT IS 
PROBABLE THAT THE DEFENDANTS FOUND 
“GUILTY” HAVE NOT HAD AN ADEQUATE SEPA¬ 
RATE CONSIDERATION OF THEIR DEFENSE , THE 
COURT SHOULD GRANT A NEW TRIAL TO THE DE¬ 
FENDANTS FOUND “GUILTY” 2 * 

10. THE CASES HOLDING THAT IN AN INDICT¬ 
MENT CONSISTING OF SEVERAL COUNTS BASED 
ON SIMILAR FACTS BUT CHARGING VIOLATIONS 
OF DIFFERENT SECTIONS OF A STATUTE . VER¬ 
DICTS OF “NOT GUILTY” ON SOME OF THE COUNTS 
DO NOT AFFECT A VERDICT OF “GUILTY” ON THE 
OTHER COUNTS, ARE NOT APPLICABLE TO CASES 
PREDICATED ON THE DOCTRINE OF RESPONDEA T 


23 Worthington v. United Stales, 64 F. 2d 936. 
Collenger v. United States, 50 F. 2d 345. 
Morrow v. United States, 11 F. 2d 256. 

Pope v. United States, 289 F. 312. 

Stager v. United States, 233 F. 510. 


24 United States v. Standard Oil Co., 23 F. Supp. 937, 939, which seems to 
have approval on this point in United States v. Socony-Vacuum Oil Co., 310 
U. S. 150. 243; Wilson v. United States, 109 F. 2d S95; Collenger v. United 
States, 50 F. 2d 345. 

If there ever was a case where the evidence pertaining to the acts and doings 
of the alleged co-conspirators and the agent, servant, and member defendants 
found “not guilty” was of such volume and of such a prejudicial nature as to 
deprive the defendants found “guilty” of an adequate separate consideration 
of their defense, this is it. The mass of statements made by members of DMS 
and by committee members of DMS and set forth in the minutes of DMS and 
its committees which was admitted against all the defendants in this case is 
amply sufficient to entitle these defendants to a new trial. Other examples of 
prejudice are the great mass of background evidence consisting of letters 
written by Dr. West and Dr. Cutter of the AM A. evidence pertaining to the 
activities of Dr. Woodward and Dr. Leland of AMA. Gov. Ex. 459, a letter 
from Dr. Neill, President of DMS. to Mr. Kirkpatrick. President GHA. the 
Dr. Warfield questionnaires and the reply thereto. Gov. Exs. 302 to 310, inclu¬ 
sive. and Gov. Ex. 587. the letter of Dr. Mattingly to the Foreman of the 
special Grand Jury. 
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SUPERIOR WHERE THE CONVICTION OF THE 
AGENTS OR SERVANTS WAS NECESSARY FOR THE 
EXISTENCE OF THE MISDEMEANOR CHARGED; 
NOR DO THEY APPLY TO INDICTMENTS CONTAIN¬ 
ING BUT ONE COUNT.-* 

With the foregoing propositions of law in mind wc shall 
endeavor to set out and discuss here the substance of the 
evidence pertaining to AMA on the theory that after ver¬ 
dict of “not guilty” as to Harris County Medical Society, 
Washington Academy of Surgery, and all of the individual 
defendants the evidence pertaining to the acts and doings 
of defendants found “not guilty” is stricken from the 
record, and to show that after striking said evidence from 
the record there is no substantial evidence remaining tend¬ 
ing to prove that AMA entered into a contract or Agree¬ 
ment of conspiracy with DMS, the Washington hospitals, 

25 Dunn v. United Slates, 2S4 U. S. 390; Boram v. United Slates, 2S4 U. S. 
596; Sleekier v. United States, 7 F. 2d 59; Crichton v. United States, 92 F. 2d 
224; United States v. Bergdoll, 272 F. 498. 

These cases are all of a kind, and in them each count in the indictment 
charged a violation of a different law. Under similar facts a defendant may 
violate one law and not violate another law; hence it docs not follow that an 
acquittal on a charge of violating one law requires acquittal on a charge of 
violating another law, even though the facts constituting the violation be 
similar. Obviously these cases contain an entirely different proposition of 
law from the well-established doctrine of respondeat superior. It is so well 
established that it admits of no denial that it is the law that a principal or 
master cannot be guilty of a tort or a crime if the agent or servant who com¬ 
mitted the very act on which the conviction must be based is found “not 
guilty.” The mass of cases cited under Point IV-8. (a) and (b) demonstrates 
that the principle is well established in this country, and there is no respectable 
authority to the contrary. 

The inconsistent verdict theory was not present in United Stales v. General 
Motors Corporation, 121 F. 2d 376. 411. and United States v. Auslin-Sagley 
Corp., 31 F. 2d 229. 233. and the statements made in the opinions inj these 
cases to the effect that the inconsistent verdict theory applies to cases that 
rest on respondeat superior or indictments containing but one count are pure 
“obiter”. 

In the General Motors case the Court recognized that the question of an 
inconsistent verdict did not arise when it said: 

“The question should not be whether the verdict * * * is incon¬ 

sistent with the acquittal. Rather it should be whether the convict,ion is 
consistent with the evidence.” 

Obviously, this language does not mean that evidence in the record con¬ 
cerning the acquitted defendants, may be used to bolster the verdict of 
“guilty”. The “evidence” referred to by the Court is plainly that evidence 
which may be properly used to sustain the verdict, and this, of course, means 
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or persons unknown to the grand jury for the purpose of 
restraining trade in the District of Columbia as charged in 
the indictment. 

It must be remembered that the indictment charged that 
the alleged conspiracy began in January, 1937, and con¬ 
tinued to December 20, 1938, and was formed to a large 
extent and has operated and been carried out to a large 
extent within the District of Columbia. We contend else¬ 
where in this brief that all evidence pertaining to a period 
prior to January, 1937, and to places other than the Dis¬ 
trict of Columbia is not lawfully admissible on the charge 
contained in the indictment; but, assuming our contention 
in that regard to be not well taken, then it must be re¬ 
membered that all such evidence cannot be evidence of the 
alleged conspiracy but merely so-called “background”. 

It must also be remembered that the jury found “not 


the evidence remaining in the record after the evidence relating to the 
acquitted defendants is eliminated. This is so. because the Court said: 

“* * * the loss of individual defendants was not fatal to the indict¬ 
ment, as it charges there were other persons to the grand jurors unknown 
who participated in the conspiracy.” 

Obviously, this language would not have been used if the Court intended 
to hold that all of the record evidence remained still admissible. 

However, the Court pointed out that the real question involved was a failure 
of proof, or. as the Court put it. “whether the conviction is consistent with 
the evidence.” In order to answer this question, the Court turned to the evi¬ 
dence and stated: 

“* * * that the unnamed co-conspirators included a large number of 
officers and agents in addition to those named who were also responsible 
for the acts and policies of the corporation convicted. It is apparent, 
therefore, that the acquittal did not exhaust the list of agents who could 
have been and were responsible for the acts and policies of the appellants.” 

The opinion further says: 

“In other words, we believe that the acquittal of the officers and agents, 
even if they had been the only persons through whom the corporation 
could have acted, should not operate without more to set aside the verdict 
against the corporations.” (Italics supplied.) 

Now, what did the Court mean by the words “without more” in this sen¬ 
tence? And what did it mean by the word “acted”? Later in the opinion, 
the Court, in at least two instances, uses the word “policies” in connection 
with the word “acts” and seems to use the word “policies” as referring to the 
formation of the conspiracy and the word “acts” as the acts done to carry out 
the conspiracy after it was formed. If the word “acted” is used in the sense 
that it only pertains to the carrying out of the objects of the conspiracy 
already formed, then we would have no quarrel with the said “obiter” an¬ 
nounced in the General Motors opinion. If the word “acted” is not used in 
said sense, then it seems to us that the words “without more” as used in that 
sentence may have no meaning. It is possible that the words “without more”, 


89 


guilty” all of the officers and employees of AM A wh<j> ever 
had any conversation or correspondence with any <}f the 
officers, employees, or members of DMS, and ther^ was 
therefore no human agency who could enter into a contract 
or agreement of conspiracy on behalf of AMA with DMS, 
the Washington hospitals, or persons unknown to the 
grand jury. 

The acts and doings of the officers and employees of 
AMA who were defendants are omitted from the fallow¬ 
ing statement of the evidence pertaining to AMA. 

In considering the evidence pertaining to AMA it jmust 
be remembered that the House of Delegates of the ^MA, 
which meets each year, is the policy-making body ojt the 
AMA; that between the meetings of the House of pele- 
gates the Board of Trustees, which usually meets ohce a 
month, have authority to attend to any matters that I may 

mean without an additional showing, —beyond the mere fact of inconsistence,— 
that no substantial evidence exists in the record, to support the vercict of 
guilty. This would be in harmony with the Court’s statement above quoted, 
that “the conviction should be consistent with the evidence.” That is, that 
there should not be a failure of proof, as we have contended. 

Thus, the question really decided in the General Motors case was the same 
question here submitted, to-wit, whether the evidence supported the verdict, 
and the Court found that there was sufficient evidence, other than that coming 
from the acquitted defendants, to sustain the verdict. 

We assert that when a defendant has been found not guilty, the evidence 
relating to him may not be used, in the same case, under a single count, as 
evidence to sustain a verdict of guilty against another defendant. We mean 
that the testimony relating to the acquitted defendant goes out of the record. 

We have heretofore set out under this point in the brief the mass of i cases 
holding that under the respondeat superior rule the acquittal of the servant 
acquits the master and the cases holding that when one of two co-conspirators 
is acquitted the remaining alleged conspirator must also be acquitted. Cases 
under both of these propositions of law rest in the final analysis on the theory 
that there is no evidence left in the record to convict the master or the alleged 
co-conspirator. 

We are extremely critical with respect to the language used in the A istin- 
Baglcy case concerning the cause and effect of the verdict of “not guilty”. A 
careful analysis of the facts in that case will show that the relation of prin¬ 
cipal and agent did not exist between the convicted and the discharged defend¬ 
ants. The discharged defendants were “prohibition agents” in the cmplpy of 
the United States and not in the true sense of the word agents of the con¬ 
victed defendants. Furthermore, the language used in that opinion does not 
represent the weight of authority and it would inject into any case an elejment 
of essential uncertainty, based upon the condition of the mind of the particular 
judge. 

Why should the Court assume the verdicts of not guilty, conclusive as [they 
arc. were the result of leniency, clemency, or indeed, the result of anything 
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arise, but not contrary to resolutions previously adopted 
by the House of Delegates, and between the meetings of 
the Board of Trustees the Secretary and General Man¬ 
ager attends to the activities of the Association. There is 
no dispute in the record concerning these facts. 

The alleged contract or agreement of conspiracy as to 
the “means” which the alleged conspirators had agreed 
to use to accomplish their alleged purpose of restraint must 
be kept clearly in mind so that it can be determined whether 
there is any substantial evidence to prove that the AMA 
agreed with any conspirator to use such “means”. 

An agreement or contract to conspire cannot be estab¬ 
lished by suspicion. It is alleged that the means which the 
conspirators proposed to use to carry out their purpose 
were as follows: “(1) to impose restraints on physicians 
affiliated with Group Health by threat of expulsion or ac¬ 
tual expulsion from the societies; (2) to deny them the 
essential professional contacts with other physicians; and 
(3) to use the coercive powers of the societies to deprive 
them of hospital facilities for their patients.” We assert 
that the AMA could not contract or agree with DMS to 
perform either of the first two means. There was nothing 
that AMA could do to expel doctors from DMS; only 
DMS could do that. There was nothing that AMA could 
do to deny GHA doctors essential professional contacts with 
other physicians. Only other physicians could do that, 
unless it be thought that expulsion from DMS would re¬ 
sult in the loss of such contacts; and, if that be so, again 


other than conscious actual belief in the innocence of the defendants, as 
pleaded, proven, and believed? 

To the extent that the dictum in these cases states that the inconsistent 
verdict theory applies to respondeat superior cases they fail to recognize the 
distinction between the proposition of law that a principal or master cannot 
be guilty of a tort or a crime if the agent or servant who committed the very 
act on which the conviction must be based is found “not guilty” and the 
proposition of law that under similar facts a defendant may violate one sec¬ 
tion of the statute and not violate another section of the same statute though 
the said sections of the statute may be somewhat similar. 
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we say that only DMS could perform that act. Hjmce it 
was not in the power of AMA to use either of the fiifst two 
means to accomplish any purpose, and we assert that it 
is very plain that there is no evidence to support the fact 
that AMA and DMS conspired together or with the Wash¬ 
ington hospitals or any unknown conspirator to use the 
coercive powers of the societies to deprive physician^ affili¬ 
ated with Group Health of hospital facilities fori their 
patients. 

Only DMS could expel its members, and the only con¬ 
nection the AMA could have with such expulsion would 
be that the doctor expelled could appeal the decision to 
the Judicial Council of the AMA, and it would review the 
evidence heard on the trial of the charges filed before 
the DMS and the findings of DMS and the judgment of 
expulsion, and either affirm, reverse, or reverse and re¬ 
mand for a new trial. Even should the Judicial Cbuncil 
affirm the order of DMS, the doctor in question could ap¬ 
peal to the House of Delegates of AMA (R. 881), ijmd if 
that decision was adverse he could resort to the courts 
of the land. 

Even should the evidence tend to show (which it does 
not) that AMA advised or suggested that DMS expel its 
members who accepted employment from GHA, that would 
not amount to an agreement with DMS to jointly expel 
some doctors. To advise a man to commit a misdemeanor 
is not to conspire with him to commit a misdemeanor. To 
express desire to see a man commit a misdemeanor i does 
not make the one with the desire a conspirator with the 
man who committed the misdemeanor. ! 

The mass of background evidence which will be fouild in 
the exhibits in chronological order in the Appendix ijs not 
evidence for the purpose of showing that AMA entered into 
a conspiracy. It was intended to show that AMA wa|s op¬ 
posed to all medical service plans on a prepayment basis. 
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At the most, its purpose was only to show a state of mind 
or custom or habit or course of conduct. With the excep¬ 
tion of the excerpts from the proceedings of the House of 
Delegates of the AMA and the proceedings of the Judicial 
Council of the AMA in affirming the expulsion of the doc¬ 
tors in Dallas, Texas, in 1932 (R. 1031) and the doctors 
in Milwaukee in 1938 (R. 253-257), the background letters 
were all written by the officers and employees of the AMA 
found “not guilty,” and therefore to be considered as 
stricken from the record. What is left does not tend to 
support the contention that AMA at any time, and cer¬ 
tainly not after the meeting of the House of Delegates 
in Cleveland in 1934 (R. 964) and in 1935 (R. 986), and 
certainly not in January, 1937, the date of the beginning 
of the alleged conspiracy, was opposed to medical service 
plans on a prepayment basis. The principles of medical 
ethics of the AMA, and particularly Article VI, Sec. 3 
thereof (R. S60), and the principles adopted by the House 
of Delegates in 1934 and 1935 to assist in the promotion 
of medical service plans, even on a prepayment basis, 
show exactly to the contrary (R. 964, 986). 

The Mundt Resolution of the House of Delegates of 
the AMA adopted in 1934 at Cleveland, Ohio (R. 250) re¬ 
solving that it is the opinion of the House of Delegates 
that physicians on staffs of hospitals approved for intern 
training should be limited to members of tlieir local medi¬ 
cal societies and referring said resolution to the Council 
on Medical Education and Hospitals to take under advise¬ 
ment, was a perfectly lawful resolution, and the letter 
from Dr. Cutter of December 31, 1934, advising the hos¬ 
pitals approved for intern training of the adoption of said 
resolution was a perfectly lawful letter, and neither the 
resolution nor the letter had any tendency to prove that 
the AMA engaged in a conspiracy in the District of Colum¬ 
bia beginning in January, 1937. 
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Dr. Peterson, a hospital inspector for the AMA,j came 
to Washington June 15, 1937, pursuant to a request[ from 
two hospitals made on February 3, 1937, to inspecjt said 
hospitals for residency training approval, and while in 
Washington he inspected two more hospitals therfe and 
one hospital in Takoma Park, Maryland. Dr. Pejerson 
testified, and it was not disputed, that he knew nothing 
about GHA at that time nor at the time his inspection 
reports w^ere made, about August 21, 1937, and that his 
inspections and the report thereon had no connection with 
GHA. No officer or employee of AMA other than Dr. 
Peterson ever came to Washington or corresponded! with 
or talked with any officer or employee or representative 
of DMS or with any of the Washington hospitals except 
the discharged defendants. 

On October 2, 1937, the Journal of the AMA contained 
an article critical of GHA, but AMA had a perfect right 
to do that. Furthermore, Dr. Woodward, who prepared 
the original article, and Dr. Fishbein, the editor whb ap¬ 
proved the final article for publication, were defendants 
and were discharged. Anything that was done on bbhalf 
of the Board of Trustees of AMA was done by one o|f the 
discharged defendants. Mr. Hayes, an attorney in 'VYash- 
ington employed by the AMA from time to time to gather 
information for it, wrote a few letters to Dr. W'oodVard 
containing information, but Dr. Woodward was discharged. 
Furthermore, Mr. Hayes in his capacity of attorney was 
not a general agent of AMA. 

On November 6, 1937, two representatives of DMS Came 
to Chicago to confer with Drs. West, Woodward and 
Leland, but all of the persons involved in that conference 
were found “not guilty” by the jury. 

It seems to us that the foregoing is the sum and pub- 
stance of the evidence in the record pertaining to the AjMA 
after the discharge of the individual defendants, and cer- 
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tainly it is not what could be called substantial evidence 
to support a verdict that the AMA entered into a con¬ 
spiracy contract or agreement to restrain trade in the 
District of Columbia under Section 3 of the Sherman Act. 
If there was no substantial evidence in the record as a 
matter of law to sustain the verdict of the jury in the 
case of Apex Hosiery Co v. Leader, 310 U. S. 469 because 
the court could say as a matter of law that the intent of 
the unions w*as not to restrain interstate commerce when 
the jury had found that it was their intent to restrain inter¬ 
state commerce, how much more should it be said on the 
record in this case that it was not the intent of the AMA 
to enter into a conspiracy agreement with DMS, the Wash¬ 
ington hospitals, or unknown defendants to restrain trade 
in the District of Columbia. 


We shall here endeavor to set out and discuss the sub¬ 
stance of the evidence pertaining to DMS on the theory 
that after verdict of “not guilty” as to Harris County 
Medical Society, Washington Academy of Surgery, and 
all the individual defendants, the evidence pertaining to 
the acts and doings of defendants found “not guilty” is 
stricken from the record, and to show that there is no 
substantial evidence remaining in the record tending to 
prove that DMS entered into a contract or agreement of 
conspiracy with AMA, the Washington hospitals, or per¬ 
sons unknown to the grand jury for the purpose of restrain¬ 
ing trade in the District of Columbia as charged in the 
indictment. 

We propose to include in this statement all actions of 
DMS as a society, the acts and doings of its officers except 
those found “not guilty,” and the acts of the Executive Com¬ 
mittee in preparing the so-called approved list (although 
we propose to contend that Dr. McGovern, who actually 
prepared such list, has been found “not guilty”. 
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Tlie means charged in the indictment must be considered 
in connection with the following evidence: 

FEBRUARY 24, 1937. GHA was incorporate^. but 
did not open its clinic until November 1, 1937. A pro¬ 
vision of the constitution of DMS has been in effect 
since January, 1936, to the effect that no member of 
the Society shall engage in any professional capacity 
whatsoever with any organization engaged in the prac¬ 
tice of medicine in the District of Columbia which has 
not been approved by the Society. 

MARCH 22, 1937. GHA passed its first by-laws, 
and they were amended eight times thereafter during 
the indictment period. 

MAY 12, 1937. Before any member of DMS had 
heard of GHA, Dr. McGovern of the Executive Com¬ 
mittee of DMS prepared and the Executive Committee 
approved tentatively the so-called approved list of DMS 
of medical organizations in the District. The name of 
GHA was not thereon, and of course it could not be 
because no member of DMS had heard of it at that tjiine. 

JUNE 21, 1937. Dr. Macatee of DMS went j;o a 
meeting of the House of Delegates of AMA in Atlantic 
City and told them w T hat he knew, and upon his return 
to the District of Columbia the minutes of the Exec¬ 
utive Committee of DMS of June 24, 1937, state (that 
Dr. Macatee reported that the attitude of the House 
of Delegates of AMA was, “We are sorry; we have 
no solution; you work it out.” 

JUNE 24, 1937. There was a meeting of the spe¬ 
cial committee of the Executive Committee of DMS 
with representatives of GHA. Substance of that Con¬ 
ference was that the members of the special commi|tee 
were attempting to find out what GHA was, what it 
proposed to do, and the representatives of GHA Were 
attempting to answer the inquiries. 

JULY 12, 1937. The Executive Committee of DMS 
approved the so-called approved list of DMS of organ¬ 
izations engaged in the practice of medicine in the Dis¬ 
trict of Columbia, and the words “employed by” w^re 
substituted therein for the words “connected with”! in 
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approving the medical personnel of the Federal and 
municipal governments, and it was ordered that said 
list be sent to every member of the Society. The name 
of GHA was not contained in that list. Dr. Macatee 
testified that the change from the words “connected 
with” to the words “employed by” had nothing to do 
with GHA. It must also be remembered that GHA did 
not open its clinic until November 1, 1937, and that it 
subsequently contended that it was not engaged in 
the practice of medicine. Said list applied only to 
organizations engaged in the practice of medicine. 

JULY 26, 1937. A conference was held between 
trustees of GHA and a special committee of DMS. 
The substance of this conference seems to be that the 
members of the special committee raised questions as 
to whether or not GHA was violating various federal 
statutes and also the constitution, by-laws, and prin¬ 
ciples of medical ethics of DMS and of AMA. The con¬ 
clusion of the conference seems to have been that GHA 
intended to proceed on its way and that the special com¬ 
mittee would take back to the Medical Society a report. 

JULY 29, 1937. The secretary of DMS sent the 
approved list to members and to the Washington hos¬ 
pitals. On that day Dr. Taylor (now deceased) of 
Sibley Hospital acknowledged the receipt of the ap¬ 
proved list, and stated the substance of its provisions 
would be carried out. 

OCTOBER 6, 1937. A resolution of DMS to the 
effect that it was in full accord with the article appear¬ 
ing in the Journal of AMA of October 2, 1937, and 
that a copy thereof be sent to each member of DMS. 

OCTOBER 29 and 30,1937. Drs. Seandiffio and Lee, 
members of DMS, having been employed by GHA, re¬ 
signed from DMS. 

NOVEMBER 3, 1937. DMS adopted a resolution 
that the president appoint a committee of two to go 
to Chicago to lay before the AMA the views of this 
Society concerning GHA, and demand of the AMA a 
definite and immediate expression of its intended action 
in this matter. On this date the so-called Willson reso¬ 
lution was presented to DMS. Dr. Willson testified 
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that it was his purpose in presenting said resolution 
to the Society to stop the adoption and sending of a 
letter to the Washington hospitals which had been 
prepared by Dr. Sprigg, and was then being considered 
by the Society. This is the resolution set out in the 
indictment. It must be remembered that nothing ever 
came of this resolution; the Society referred it to the 
Hospital Committee, and there it died. The admission 
of this resolution in evidence in this case was highly 
prejudicial to these defendants. When the resolution 
died in the Hospital Committee, it should never have 
been admitted in evidence in this case against either 
AMA or DMS. It cannot be used now to support a 
verdict against either of them. This resolution re¬ 
cites in substance that under a Whereas that the IDMS 
has an apparent means of hindering the successful 
operation of GHA if it can prevent the patients of 
physicians in the employ of GHA being received in 
the local private hospitals; and then under a Whereas 
stating that DMS has no direct control over the policies 
of such hospitals except through its own members serv¬ 
ing on their medical boards; and then under a WhCreas 
stating that conflicts between DMS and the local hos¬ 
pitals arising from the attempt to enforce the provi¬ 
sions of the constitution of DMS should be avoided, 
if possible, because of the unfavorable publicity that 
would accrue to the members of DMS; and concludes 
with the resolution that the Hospital Committee be 
directed to give careful study and consideration to all 
phases of this subject and report back to the Society, 
at the earliest practicable date, its recommendations as 
to the best way of bringing this question to the atten¬ 
tion of the medical boards and the boards of directors 
of the hospitals in such manner as to insure the njiaxi- 
mum amount of accomplishment with the miniinum 
amount of friction. 

NOVEMBER 4,1937. The minute book of the Bpard 
of Trustees of the National Homeopathic Hospital in 
Washington states that said Board of Trustees decided 
that as long as GIIA clinic was not accepted by DMS, 
they will not recognize it. A letter of November 9, 
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1937, from the hospital to GHA to that effect was sent, 
and a copy thereof sent to DMS. 

NOVEMBER 6,1937. Two representatives of DMS 
conferred with Drs. West, Woodward, and Leland of 
AMA in Chicago. All of these conferees were found 
“not guilty.” 

NOVEMBER 11, 1937. Drs. McGovern and Hooe 
reported to DMS concerning their meeting with Drs. 
West, Woodward, and Leland in Chicago. On this date 
Drs. Scandiffio and Lee wrote to the president of DMS 
that thev withdrew their resignations. 

NOVEMBER 17, 1937. At a meeting of DMS the 
chair announced that he had appointed two attorneys to 
consult with the attorney for the Society. 

NOVEMBER 22, 1937. A letter from Dr. Hooe to 
Drs. Scandiffio and Lee notifying them of the charges 
filed against them with the Executive Committee of 
DMS. ^ 

NOVEMBER 24, 1937. The Executive Committee 
of DMS notifies Drs. Scandiffio and Lee that the first 
hearing on the charges filed against them will be begun 
on December 6. 

DECEMBER 1,1937. The DMS adopted a resolution 
as follows: 

Resolved, That: As a matter of educational policy the 
DMS strongly recommends that all hospitals engaged 
in the teaching and training of residents, interns, and 
nurses, where possible, follow the recommendation of 
the AMA regarding the constitution of their entire 
medical staffs, namely, that each appointee be a mem¬ 
ber of DMS or a local medical society in this imme¬ 
diate neighborhood and a member of the AMA. 

This resolution on December 2, 1937, was sent to the 
chief of staff of the Washington hospitals. 

DECEMBER 6, 1937. A letter from Dr. Taylor 
(now deceased), president of Sibley Hospital to DMS, 
acknowledging receipt of the resolution of December 
1, stating that his impression is that membership on 
the medical council of this institution is already on the 
basis of said resolution; that no changes are contem- 
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plated, but should such contingency arise, you will 
know that proper regard will be made to the |wishes 
expressed in the aforementioned resolution. 

On this date the. minutes of the annual meeting of 
Incorporators and members of Childrens Hospital 
show an amendment to the by-laws to the efifeit that 
only physicians who are members of DMS or jsthical 
body in their locality shall be eligible for appointment 
to the medical staff. Dr. Drayton testified that such 
a rule had been in effect in said hospital for many years 
but that it had not been written up. 

On this date the minutes of the advisory compiittee 
of the medical staff at Garfield Hospital contained a 
statement that the secretary was requested to rqply to 
DMS in regard to the aforesaid resolution. 

On this date the trial of Drs. Scandiffio and Lee 
began before the Executive Committee of DMS. 

DECEMBER 7, 1937. A letter from Georgetown 
Hospital to the secretary of DMS acknowledging 
receipt of the aforesaid resolution and stating that the 
Executive Staff of Georgetown Hospital on October 
11, 1937, acting on the recommendation of AM A con¬ 
cerning the approval of residencies and internships, 
ruled that no physician shall be nominated or elected 
to any staff of the hospital unless he is a member of 
his local or county medical society and of the AMA; 
and that members who are already on the staffs as 
well as those applying for privileges shall be notified 
to qualify within the year. 

DECEMBER 10, 1937. Dr. Lee resigns from GHA 
and so advises Dr. Hooe of the CC&IM Committee of 
DMS; and the charges filed by said committee before 
the Executive Committee are withdrawn. Dr. Hooe 
was a defendant and was found “not guilty.” 

December 10 was the second session of the trial of 
Dr. Scandiffio. 

December 16 was the third session of that triaj. 

DECEMBER 17, 1937. Letter from Dr. McGojvern, 
Secretary, Advisory Committee, Medical Staff, Gar¬ 
field Hospital, to president of the Board of Directors 
of the hospital, stating that the recommendatiojn of 
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such Advisory Committee to the Board of Directors 
be that pending the settlement of the question as to 
the ethical status of GHA, and pending further study 
of the professional qualifications of Dr. Selders (sur¬ 
geon for GHA) that he be not granted courtesy privi¬ 
leges at Garfield Hospital except, of course, in a real 
emergency. 

It was further stated that the reason prompting this 
recommendation is the fact that GHA is a lay corpora¬ 
tion, is considered unethical by DMS, and its legality 
is being questioned; and that it is the opinion of the 
Advisory Committee that if Garfield Hospital allows 
Dr. Selders courtesy privileges, it would be placed in 
the light of aiding and abetting GHA. 

DECEMBER 20,1937. Fourth session of the trial of 
Dr. Scandiffio. 

DECEMBER 21, 1937. The minutes of a meeting of 
the executive staff of Emergency Hospital disclose 
that they had received letters from the president of 
GHA which requested, first, that patients of GHA be 
admitted and, second, that Dr. Selders, surgeon for 
GHA, be permitted to attend these patients while hos¬ 
pitalized. The staff recommended that GHA be in¬ 
formed that the patients of GHA would be admitted, 
and be further informed of the regulation adopted by 
the board of directors on April 17,1936, requiring that 
all physicians placed on the courtesy list must be mem¬ 
bers of DMS, and since Dr. Selders is not a member 
of the DMS, he could not be placed on the courtesy 
list of the hospital. 

DECEMBER 30, 1937. The minutes of a meeting of 
the board of directors of the National Homeopathic 
Hospital disclose a recommendation from the execu¬ 
tive staff that the courtesy staff was again accepted 
with the exception of the doctors who are not recog¬ 
nized by an organized medical society in Washington 
and vicinity. These doctors are to be given three 
months in which to join such a medical society. 

JANUARY 3, 1938. A letter from Dr. McGovern, 
Secretary, Advisory Committee, Garfield Hospital, to 
secretary of DMS which states that in reply to the 
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letter from the secretary of DMS of December 2,1937, 
enclosing the resolution of DMS adopted on December 
1, 1937, the writer had been requested to advisls that 
the present policy in force at Garfield Hospital is in 
conformity with the provisions of said resolution. 

JANUARY 15, 1938. The district attorney ai|d the 
Superintendent of Insurance for the District cjf Co¬ 
lumbia notified GHA to cease operations becaus^ they 
held it was engaged in the corporate practice of medi¬ 
cine contrary to law and engaged in insurance opera¬ 
tions contrary to law. 

Prior to this date GHA through its lay board of di¬ 
rectors and lay officers had been endeavoring to secure 
courtesy privileges at the "Washington hospitals for 
Dr. Seldcrs, surgeon for GHA. Dr. Selders had re¬ 
ceived temporary privileges at Garfield Hospital, jvliicli 
were revoked on January 25, 1938, and was generally 
accorded what are sometimes termed in the record as 
“emergency privileges,” but he was not granted regu¬ 
lar permanent courtesy privileges on the staff ox any 
of the Washington hospitals. 

JANUARY 26, 1938. Emergency Hospital declined 
to permit Dr. Selders to attend Miss Abbott in that 
hospital, and Dr. Selders removed her to Garfield Hos¬ 
pital, where he was permitted to attend her. 

The president of Emergency Hospital on January 
27 wrote to Garfield Hospital demanding an explana¬ 
tion of this situation, and sent a copy of his letter to 
DMS, and the secretary of DMS advised Emergency 
Hospital that the letter had been received and \v)ould 
be given consideration; and the said secretary for¬ 
warded the letter to Dr. Warfield, chairman of the Hos¬ 
pital Committee of DMS. 

FEBRUARY 2,1938. At a meeting of DMS Dr. Mat¬ 
tingly presented two motions that were referred to 
the Executive Committee. 

FEBRUARY 21, 1938. Executive Committee of 
DMS finds Dr. Scandiffio guilty as charged and recom¬ 
mends to DMS that he be expelled. 

MARCH 16, 1938. At a meeting of DMS, Dr. Sean- 
diffio was expelled. 
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MARCH 22, 1938. In a letter from Dr. Neill, presi¬ 
dent of DMS, to Mr. Kirkpatrick, president of GHA, 
which was in reply to a long letter from Mr. Kirkpat¬ 
rick that had been delivered to the press, Dr. Neill 
stated that he had no discretion to suspend the provi¬ 
sions of the constitution of DMS, and so long as GHA 
persists in practicing medicine in violation of law, it 
was his duty to advise the members of DMS that under 
the constitution of DMS they are not authorized to 
enter into consultation with the hired agents of GHA. 

MARCH 28, 1938. A report from the superintend¬ 
ent of Garfield Hospital to the president of the Board 
of Directors of said hospital, to the effect that he found 
that on December 28, 1937, the executive committee of 
the Hospital had referred to the board of directors, 
recommending approval, a resolution of the medical 
staff on the application of Dr. Solders as follows: 

That pending the settlement of the question as to 
the ethical status of GHA, and pending further study 
of the professional qualifications of Dr. Selders, that 
he be not granted courtesy privileges at Garfield Memo¬ 
rial Hospital, except, of course, in a real emergency. 

APRIL 6, 1938. It is stated in the minutes of DMS 
that Dr. McLean would inquire if there was not a pro¬ 
vision in the constitution which requires the Hospital 
Committee to annually approve the various hospitals, 
and that the president stated in reply that there was 
no such thing in the constitution; and that Dr. Sprigg 
expressed the opinion that it should be clear that the 
hospitals have a perfect right to decide who should 
practice in their institutions; and that one of the hos¬ 
pitals has had members of the profession on their 
staff for vears even though thev have not been mem- 
bers of the Society. 

MAY 14,1938. The CC&IM Committee of DMS filed 
charges with the executive committee of DMS against 
Dr. Trible. 

MAY 31, 1938. Notice from DMS to Dr. Trible to 
appear before the Executive Committee on June 6. 

JUNE 6, 1938. The executive committee exonerated 
Dr. Trible. 
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JUNE 19, 1938. A memorandum, prepared Beu¬ 
lah Mumford, a nurse in Sibley Hospital, was kfept in 
the admitting office of Sibley Hospital and was jto the 
effect that GIIA doctors Brown, Selders, Lee, jVells, 
Hulburt, and Scandiffio were not to be allowed in at 
any time. 

JULY 15, 1938. Dr. Richardson resigns from bis 
position with GHA. 

JULY 27, 1938. The decision of Justice Bailey in 
the declaratory judgment proceeding. After thi^ deci¬ 
sion GHA through its officers or board of trustees 
again demanded of each Washington hospital] that 
they grant courtesy privileges to doctors employed by 
GHA; but before any of the hospitals had forjnally 
passed upon such demand, the grand jury was failed 
on October 17, and the indictment returned herein on 
October 20. 

The defense insists that there is nothing in the foregoing 
evidence that amounts to substantial evidence to support 
the verdict against DMS. Certainly the record shows, as 
a matter of law, much more clearly than it did in Jflpecc 
Hosiery Co. v. Leader, 310 U. S. 469, that the intentj and 
purpose of the defendants was not to restrain trade in the 
District of Columbia as charged. 

In the event this Court should be of the opinion that the 
evidence pertaining to the acts and doings of the defendants 
found “not guilty” should not be stricken from the record, 
then vou will want to consider all of the evidence in the 
record to determine whether there is substantial evidence 
in the record to support the verdict against either AMj\ or 
DMS, or both. 

Therefore, we shall here discuss all the evidence in] the 
record. In addition to the evidence previously set forth 
in the statement of facts herein and the evidence previously 
set forth herein as remaining in the record and applicable 
to AMA or DMS after striking from the record the levi- 
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dence pertaining to the acts and doings of the defendants 
found “not guilty,” you will want to consider the evidence 
pertaining to the acts and doings of the individual de¬ 
fendants. 

There vras so much correspondence and documentary evi¬ 
dence that was almost identical and certainly of a similar 
kind or type that we will attempt to summarize it in a gen¬ 
eral way. 

The substance of the evidence developed through the 
employees of AMA was as follows: In the class of evidence 
called “background” Dr. West wrote to the secretaries of 
a number of county or state medical societies that it was 
his personal opinion that certain medical service plans 
existing in places other than the District of Columbia were 
not in the public interest, but he pointed out that contract 
practice which complied with the principles of ethics of 
the AMA and the ten principles pertaining to contract prac¬ 
tice as laid down by the House of Delegates at Cleveland 
in 1934, as amended in 1935, all of which were in the record 
in this case, would be proper. He also wrote to various 
persons including members of DMS that he was opposed to 
the GHA plan because it was a corporation practicing medi¬ 
cine contrary to law and was being financed by Government 
money contrary to law. He also stated in various letters 
that AMA had been opposing, combatting and fighting 
GHA before DMS ever knew about it, or words to that 
effect. However, nothing was said by Dr. West to indi¬ 
cate how AMA had been opposing, fighting or combatting 
GHA and the only evidence that appears in the record in 
that regard is that certain Senators and members of the 
House of Representatives and a few medical societies had 
been contacted and objection made to them that GHA was 
a corporation practicing medicine contrary to law and 
illegally receiving Government money. 

On November 6, 1937 (R. 427-436), a special committee 
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of DMS, consisting of Dr. Hooe and Dr. McGovern, went 
to Chicago and conferred with Dr. West, Dr. Woodward and 
Dr. Leland concerning GHA. A typewritten transcript of 
said conference was prepared at the time. It is! con¬ 
tained in the record, and, while it indicates that Dr. [West 
and Dr. Woodward were opposed to GIIA and so staled in 
said conference, there is nothing therein to support the 
charge that AMA agreed to join DMS for the purpose of 
restraining GHA, its members, its doctors or the Wash¬ 
ington hospitals. Certainly, the means charged for the 
purpose of effectuating the alleged restraint were not even 
referred to. 

Dr. Cutter, Secretary of the Council on Medical Educa¬ 
tion and Hospitals of the AMA, in the class of evidence 
called “background’’ wrote to Mt. Sinai Hospital in Mil¬ 
waukee, Wisconsin, that he would recommend to his council 
that said hospital be removed from the list of hospitals 
approved for intern training if said hospital continued to 
permit five doctors who had been expelled from the Mil¬ 
waukee County Medical Society for unethical practices 
to remain on said hospital staff. The evidence on which 
these doctors were expelled was not in the record, and, 
while it appears that they were operating or employed by 
Milwaukee Medical Center, there is nothing of record to 
show that Milwaukee Medical Center is similar to GHA or 
what its practices or the practices of the expelled docjtors 
were. Dr. Cutter testified that his council had never re¬ 


fused to approve a hospital for intern training because it 
had on its staff doctors who did not belong to their local 
county medical society and further that many of the hos¬ 
pitals on the approved list for intern training have on their 
staffs doctors who are not members of their county meqical 
societies. That his practice in calling the attention of the 
hospitals to the Mundt Resolution was to get their reaction 
thereto and to request them to comply with it if they would. 
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If they would not comply with it, nothing was ever done 
about it. He explained that there was a difference between 
a hospital which had on its staff doctors who did not belong 
to their county medical society and a hospital which had 
on its staff five or more men who had been expelled from 
their county medical society for unethical practices. 

Dr. Heyd, who was a member of the Council on Medical 

Education and Hospitals of AMA testified with reference to 

the Mundt Resolution exactlv as Dr. Cutter did. He said 

• 

that a hospital had never been refused approval by the 
Council because it had on its staff doctors who did not be¬ 
long to their county medical society. Dr. Cutter testified 
that the AMA inspection of the five Washington hospitals 
for intern or residency training had nothing to do with 
GHA and that he did not consider GHA in his dealings with 
said hospitals and, in fact, knew nothing about GHA as 
such until the Dr. Woodward article was published in the 
Journal of the AMA on October 2, 1937, long after the 
inspection and report on the Washington hospitals. The 
Dr. Ireland letter of March 27, 1937, to Dr. Cutter was re¬ 
ceived by him but he testified that he did not connect the 
HOLC organization therein described with GHA and that 
he merely filed said letter and paid no further attention 
thereto, although copies thereof were made and sent to Dr. 
Woodward and Dr. Leland. 

Dr. Woodward, Director of the Bureau of Legal Medi¬ 
cine and Legislation of AMA testified that lie came to 
Washington on various occasions to attempt to develop 
facts and gain information about GHA with little success, 
that he discussed it with various members of DMS, that he 
appeared before DMS on two occasions and that he came to 
Washington to advise DMS if they would take advice and 
the only advice he ever gave DMS was to employ legal 
counsel and be guided by his advice. Dr. Woodward pre¬ 
pared an article critical of GHA and it was published in 
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the Journal of the AMA on October 2, 1937 (R. 368-386). 

Dr. Leland, Director of the Bureau of Medical Economics 
of the AMA testified that he came to Washington on a 
number of occasions and that at one time he suggested 
that DMS might set up a medical service plan of its own 
on a monthly prepayment or post-payment basis, which any 
member of DMS might join and the patients or members of 
said plans could have their choice of any doctor oh the 
panel of doctors of said plan. 

Dr. Fishbein wasn’t even in the United States during 
most of the summer of 1937. He wrote a letter to a friend 
in Washington, D. C., to the effect that it was most hearten¬ 
ing to hear that the people of Washington were not greatly 
interested in GIIA. He was the editor of the Journal 
of AMA, which contained the critical article by Dr. Wood¬ 
ward on GHA in the October 2, 1937, issue thereof (R. 
368-386). 

The AMA Council on Medical Education and Hospitals 
was requested on February 3,1937, to inspect two hospitals 
in Washington. That was before GHA was formed and 
pursuant to that request on June 15, 1937, Dr. Petersonl, an 
inspector for said department, began the inspection of said 
hospitals and three other hospitals in the District of Colom¬ 
bia. The reports on his inspections were completed and dic¬ 
tated and sent to the hospitals in question about August 21, 
1937. He testified that he had heard nothing about GHA 
during this period, knew nothing about GHA, and had not 
talked to anybody about GHA, and that his said inspections 
and reports had nothing to do with GHA and that GIIA had 
not been taken into consideration by him at all. 

The evidence developed through persons whom the 
Government contended represented DMS was as follows: 
Dr. Macatee was the only member of DMS who testified 
on the trial of this case. He went over the facts pertaining 
to the meetings of the Executive Committee and subeqm- 
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mittees thereof and other committees of DMS and the two 
conferences had between the subcommittee of the Executive 
Committee of DMS and representatives of GHA. Type¬ 
written transcripts of these conferences were made at the 
time and are contained in the record. The first conference 
was held on June 24, 1938 (R. 290-315), and the second con¬ 
ference was held on July 26, 1937 (R. 176-197). There was 
nothing in either of these conferences tending to support 
a charge of conspiracy on the part of DMS to restrain 
GIIA, its members, its doctors or the Washington hos¬ 
pitals, nor any means as alleged in the indictment to effect¬ 
uate the purpose charged in the indictment. What was said 
at said conferences merely tended to show that the members 
of DMS were concerned about a corporation practicing 
medicine and that it was subsidized by Government and 
private funds, about the fact that there was no panel of 
doctors provided for, that is an arrangement whereby any 
doctor practicing in Washington could join if he desired to 
do so, but instead thereof doctors were employed on a salary 
basis for their entire working day. There was also complaint 
that GHA and its doctors had not complied with the provi¬ 
sions of the Constitution of DMS that the contract of em¬ 
ployment between GHA and its doctors must be approved 
by DMS, and that the Constitution and Principles of Medical 
Ethics of the DMS were being violated by coercion on 
Government employees to join GHA and by the soliciting 
of and advertising for members by GIIA. 

The Government offered and there were received in evi¬ 
dence a mass of statements, letters, etc., contained in and 
attached to the minutes of the Executive Committee, sub¬ 
committees of the Executive Committee, and other commit¬ 
tees and special committees of DMS, which defendants 
contend was error. If these letters and statements were 
admissible, they tended to show that there was continuous 
argument and discussion among the members of these com- 
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mittees after May 16,1937, as to what DMS -would do ajbout 
GHA and the suggestions and discussions ranged |rom 
violent and radical proposals to polite suggestions. Noth¬ 
ing was ever done by the vote of DMS as a society except 
to pass the resolution of November 3, 1937, sending the 
Dr. Willson Resolution to the Hospital Committee of DMS, 
where said resolution died, and to pass the resolution of 


December 1, 1937, which in substance recommended jthat 
the Washington hospitals, where possible, follow the recom¬ 
mendations of AM A contained in the Mundt Resolution, I and 
on March 16,1938, after an extended trial before the Execu¬ 
tive Committee, where evidence was taken and argumen t of 
counsel heard, to expel Dr. Scandiflio for violation of speci¬ 
fied sections of its Constitution. Letters were received in 
evidence that were written by Dr. Conklin, Secretary of, 
Dr. Neill, President of, DMS, and various members of DjMS. 
The letters written by the members of DMS, not officers 
thereof, whether they belonged to the Executive Committee 
or anv other committee could hardlv be the act of the! so- 

•> •/ I 

cietv, but the substance of these letters was that the writers 
thereof were opposed to GHA and were fighting it, but they 
did not state how they were fighting it. 

Dr. Conklin wrote to the AMA for one thousand copies 
of the Dr. Woodward article which appeared in the Journal 
of the AMA October 2, 1937, which was critical of GHA. 
Dr. Neill wrote letters tending to show that he was opposed 
to and was fighting GHA. 

The evidence shows that only about one-half of the doc¬ 
tors practicing in the District of Columbia belong to D^IS 
and therefore, the constitution and by-laws of DMS did hot 
even apply to one-half the doctors in the District. The 
needs of GHA for doctors could easily have been supplied 
from the doctors not belonging to DMS. However, GHA 
insisted on employing members or DMS and that the consti- 
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tution of DMS be set aside and held for naught, at least 
so far as they were concerned. 

In the space allowed for this brief it is impossible to 
go into any greater detail about the evidence. It being 
necessary to prove the alleged conspiracy and the means 
alleged to have been agreed upon by the conspirators by 
circumstantial evidence, the only way the court can be 
satisfied that it has in mind all the evidence in the record is 
to read the appellants’ appendix and even then in case 
of dispute between the parties as to whether the exhibits 
and the testimony have been abstracted properly, the Court 
may have to refer to the pages of the record involved, 
when either side of this case contends there is something in 
the record that tends to prove or disprove the charge. 

We think the record does not contain substantial evi¬ 
dence tending to prove that AMA and DMS entered into 
an agreement or contract including “means” to restrain 
trade as alleged, nor that either of them entered into an 
agreement or contract including “means” with the Wash¬ 
ington Hospitals or persons to the grand jury unknown to 
restrain trade as alleged. There is no proof whatever of 
“means”. We think the record clearly shows that no 
agreement or contract of conspiracy with or without means 
was ever entered into bv AMA or DMS with anyone to 
restrain trade as alleged. Witness report of Dr. Macatee 
(R. 283) to Executive Committee when he came back from 
the annual meeting in Atlantic City in June, 1934, of the 
House of Delegates of AMA and said that the attitude of 
House of Delegates was “we are sorry; we have no solu¬ 
tion; you work it out,” and the letter dated October 8, 1938, 
from Dr. West, Secretary and General Manager of AMA, 
to Dr. Erskine of Cedar Rapids, Iowa (R. 1067), in which 
lie said, “The AMA has nothing whatever to do with the 
expulsion of any member of the Medical Society of the 
District of Columbia.” Again we say there is far more 




Ill 


reason to hold in this case that there is no substantia} evi¬ 
dence in the record to support the verdict than there w^s in 
Apex Hosiery Co. v. Leader, 310 U. S. 469. 

V * i 

THE MOTION OF THE DEFENDANTS AT THE BEGIN¬ 
NING OF THE TRIAL TO EXPUNGE SPECIFIED 
PORTIONS OF THE INDICTMENT AND j TO 
EXCLUDE EVIDENCE PERTAINING THERETO 
SHOULD HAVE BEEN GRANTED, AND THE OBJEC¬ 
TION OF THE DEFENDANTS AT THE CONCLUSION 
OF THE CHARGE TO THE JURY TO SENDING WITH 
THE JURY THE INDICTMENT BECAUSE IT CON¬ 
TAINED PREJUDICIAL MATTER, SHOULD HAVE 
BEEN SUSTAINED. 

When the trial opened the defendants filed and urged a 
motion to expunge specified portions of the indictment and 
to exclude from the jury evidence pertaining to those por¬ 
tions of the indictment (R. 30, 87). It was contended (that 
specified portions of paragraphs 11, 12, 13, 14, 15, 17, 18, 
19, 20, 21, 22, 23 and 32 of the indictment contained vague, 
indefinite, and uncertain conjectural conclusions and infer¬ 
ences from conclusions that were highly prejudicial. As 
these paragraphs of the indictment were not part of |the 
charging part they should have been treated as prejudibial 
surplusage, disregarded, and expunged. .Johnson v. Un\ted 



A reading of those portions of the indictment will dis¬ 
close that they smack of a highly colored argumentative dis¬ 
course and are largely passionate appeals prejudicial to 
the defendants. They are not clear, concise statements 
of essential facts and should have been stricken. 

The motion was denied, without prejudice (R. 33). Ac¬ 
cordingly, the defendants objected to all evidence pertain- 
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ing to the portions of the indictment described in the motion. 

At the close of the case and the conclusion of the charge 
the defendants objected to sending with the jury for use 
in their deliberations, the indictment, because it contained 
irrelevant, incompetent and prejudicial matter (R. 1513). 

First, the court should have stricken the specified preju¬ 
dicial portions of the indictment before the trial opened; 
second, the court should not have received evidence pertain¬ 
ing thereto; and, third, the indictment with the prejudicial 
portions remaining therein should not have been sent with 
the jury for use in their deliberations. 

To permit lengthy indictments containing highly colored 
argumentative, passionate appeals directed against de¬ 
fendants and espousing the theory of the prosecution to 
be used during the entire course of a trial and finally sent 
with the jury for use in their deliberations, is to accord to 
the prosecution the advantages of an additional and preju¬ 
dicial argument in writing, and deny a similar procedure 
to the defendants and results in an unfair trial. If the 
prosecution in a criminal case is to be permitted to prepare 
a lengthy indictment containing passionate arguments and 
appeals and to read such an argument to the jury, use same 
throughout the trial and finally send it to the jury room to 
be considered and read by each juror, then, if a criminal 
trial is to bear any semblance of fairness and impartiality 
some method must be found to permit defendants to file 
pleadings of some kind in which they may incorporate their 
passionate arguments and appeals, with the right to read 
that to the jury, use it throughout the trial and send it to 
the jury. 

The motion should have been granted when made. Cer¬ 
tainly the objection of the defendants to sending with the 
jury the indictment should have been sustained. 
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VI. 

THE COURT ERRED IN RECEIVING CERTAIN EVI¬ 
DENCE ON BEHALF OF THE UNITED STATES. 

(a) Background evidence. 

In the American Medical Association case the court said 
(715): 

“ ‘The background’ oi‘ the conspiracy as described 
in the indictment cannot under anv circumstances we 
can think of be described as prejudicial, and its rele¬ 
vancy we think is established by the opinion of the 
Supreme Court in Chicago Board of Trade v. United 
States, 246 U. S. 231 at p. 238 * * V’ 

But undoubtedly this statement was based on the assump¬ 
tion by the court of what it thought the Government} pro¬ 
posed to prove as a result of the language of the indictjnent. 
In this connection the court said (p. 707): 

“The conspiracy is charged to have had as its back¬ 
ground a long-continuing policy of opposition op the 
part of the American Medical Association to risk-shar¬ 
ing plans for medical service * * 

We suppose that the Court assumed that the Govern¬ 
ment would attempt to prove a long-continuing policy of 
opposition on the part of AMA to all risk-sharing plans 
for medical service, or at least to risk-sharing plaits of 
the kind and nature of GIIA. We hardly think thai the 
Court meant to hold that it would be proper to receive evi¬ 
dence in this case tending to show that the AMA was op¬ 
posed to a risk-sharing plan for medical service in Dallas, 
Texas; Milwaukee, Wisconsin, and elsewhere in the United 
States without making any effort whatever to prove the 
nature or kind of the risk-sharing plan at the faraway 
places, and whether the said plan was evil or good, and 
whether it bore any resemblance whatsoever to G[HA. 
The Court cited the Chicago Board of Trade case in teup- 
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port of its holding on the background evidence, and we 
think the background evidence described in that case was 
the kind of background evidence this Court had in mind 
and not the kind of background evidence that was ad¬ 
mitted in evidence in this case. We do not believe that the 
Court fully took into consideration that the charge here 
was the violation of a law pertaining to the District of 
Columbia onlv and that there was no such law in anv other 
part of the United States. A misdemeanor such as de¬ 
scribed in Section 3 of the Sherman Act is not a violation 
of the law in Texas, Wisconsin, or any other state of the 
United States. A restraint of intrastate trade in Texas or 
Wisconsin is not a violation of any law of the United 
States, and so far as this record discloses, of any state law. 
Every man has a right to do it, and no finger of scorn is 
to be pointed at him for doing it. To permit the Govern¬ 
ment to prove in a case pending in the District of Columbia 
lawful acts that were performed by the defendant AMA 
in Texas and Wisconsin is error. The reason for the rule 
is that such evidence does not pertain to acts that were un¬ 
lawful whore done. American Banana Co. v. United Fruit 
Co., 213 U. S. 347, Wilson v. United States, 109 F. (2d) 895, 
Eastern States Petroleum Company v. Asiatic P. Corp., 
103 F. (2d) 315. 

A simple example will indicate that such must be the 
law. Assume the law to be that the District of Columbia 
made it a misdemeanor to sell whiskey or to enter into a 
conspiracy to sell whiskey; yet Texas, Wisconsin, and other 
states did not; and two corporations were indicted in 1938 
in the District of Columbia for conspiracy to sell whiskey 
in the District of Columbia. Does anyone for a moment 
think that the fact that one or both of these corporations 
sold whiskey in Texas, Wisconsin, or any other state in 
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the year 1931 or thereafter would be admissible jn evi¬ 
dence against one or both of the defendants in a prosecu¬ 
tion in the District of Columbia? To pose the question is 
to answer it. 

Furthermore the American Medical Association calse did 
not say that the background evidence pertaining to the 
action of one alleged conspirator would be admissible against 
the other alleged conspirator. Such evidence is nett evi¬ 
dence of the forming of the conspiracy, but at mos|t only 
evidence of a state of mind or of habits or custom pf the 
party performing the acts in question. To admit suclh evi¬ 
dence against all the alleged conspirators as distinguished 
from admitting the same against one alleged conspirator 
who performed the acts in question, even though a jprima 
facie case of conspiracy was made, is error, because! such 
evidence is not part and parcel of the conspiracy. Wilson 
v. United States , 109 F. (2d) 895, 896. At the close jof all 
the evidence the defendants moved to strike the background 
evidence, and the motion was denied (R. 38). 

Furthermore it is apparent from the record and without 
contradiction that AMA did not have a policy or a long- 
continued policy of opposition to risk-sharing plans for 
medical service. The various medical service plans arid the 
various kinds of contract practice of medicine are a$ dif¬ 
ferent as the faces and natures of man. The record shewed 
(R. 964) that in June, 1934, the House of Delegates of 
AMA adopted Ten Principles intending to assist in the 
organization of prepayment medical care, and agaii| (R. 
968) the said House of Delegates in 1935 modified Principle 
Six of the said principles to read as follows: 

“In whatever way the cost of medical service may be 
distributed, it should be paid for by the patient i^i ac¬ 
cordance with his income status and in a manner | that 
is mutually satisfactory.” I 
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And again (R. 860) that the Principles of Ethics which 
had been adopted by the House of Delegates of AMA, in 
effect during the period in question, provided as follows: 

“By the term ‘contract practice’ as applied to medi¬ 
cine is meant the carrying out of an agreement between 
a physician or a group of physicians, as principals or 
agents, and a corporation, organization, political sub¬ 
division or individual, to furnish partial or full medical 
services to a group or class of individuals on the basis 
of a fee schedule, or for a salary or a fixed rate per 
capita. 

“Contract practice per se is not unethical. However, 
certain features or conditions if present make a con¬ 
tract unethical, among which are # * V’ 

The features or conditions which if present make a con¬ 
tract unethical are then set forth (R. 860). 

Notwithstanding the record as aforesaid, background 
evidence from all over the United States pertaining to 
the supposed opposition of AMA to risk-sharing plans for 
medical service was received in evidence without any effort 
whatever to show that the plans involved in the faraway 
places bore any resemblance to GHA, nor that the doctors 
expelled in the far-off places were expelled because of 
the medical plan in question or because of their own indi¬ 
vidual evil conduct. None of the evidence that supported 
the charges under which the doctors in Texas or Wisconsin 
or elsewhere were expelled was offered in evidence. Of 
course, each state has a different medical practice act. 
The decisions in most of the states hold that a corporation 
cannot practice medicine. The mere fact that a doctor 
who was apparently connected with some kind of a plan 
was expelled was apparently sufficient to admit in evi¬ 
dence the fact that he was expelled. Evidence of this 
nature is vicious in a case of this kind. 

At the close of all the evidence defendants moved in 
writing to strike the background evidence, and the motion 
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was denied. The admission of this background evidence 
was error as to both of the defendants, but certainly and 
clearly as to DMS. Wilson v. United States, supra. 

Instances of the admission of background evidence that 
was erroneous and prejudicial are as follows: 

JUNE, 1931. Gov. Ex. 5 (R. 19), excerpt from the 
proceedings of the House of Delegates of AMA, not 
held in the District of Columbia, and having no rela¬ 
tion to the charge in the indictment nor to the 
lar setup of GHA. 

JUNE, 1932. Gov. Ex. 6 (R. 120). Excerpt} from 
the proceedings of the House of Delegates of AMA, 
not held in the District of Columbia. The same thing 
is applicable to this exhibit as to the aforesaid, Gov. 
Ex. 5. 

OCTOBER 19, 1932. Gov. Ex. 144 (R. 1031). This 
was a letter from Dr. West, AMA, to Dr. Baird of 
Dallas, Texas, enclosing a copy of a decision of the 
Judicial Council of AMA on the appeal of Dr. Baird 
and others from a decision of the State Medical Asso¬ 
ciation of Texas. The decision affirmed the action of 
the Texas Association. It speaks of certain contracts 
and upholds the Texas decision that they are unethical, 
but the contracts themselves are not in the record, and 
none of the evidence pertaining to the case is in the 
record. The decision shows on its face that contract 
practice is not condemned, but that there are five con¬ 
ditions with which such contracts should comply. 
What these conditions were is not disclosed. The ex¬ 
hibit bears no relation to the charge in the indictment. 

OCTOBER 31,1932 (R. 216-220). Dr. Michael Davis 
was permitted to testify concerning the conclusions 
reached in the majority report on the costs of medical 
care, which majority report was filed on this date. 
The testimony was prejudicial and had no bearing on 
the issue presented. 

JUNE 15, 1933, Gov. Ex. 102 (R. 220). Excerpt 
from the proceedings of the House of Delegates, AMA, 
not held in the District of Columbia. The sam^ com¬ 
ment applies here as to previous extracts from pro- 
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ceedings of the House of Delegates, AMA. 

MARCH 16, 1934, Gov. Ex. 265 (R. 965). Letter 
from Mr. Dewees, Assistant Medical Director, Prov¬ 
idence Mutual Life Insurance Company, to Dr. Cramp 
of AMA, and the reply dated March 23, 1934, Gov¬ 
ernment Exhibit 264 (R. 966) of Dr. Leland of AMA 
thereto. Dr. Leland said that he was personally of 
the opinion that the methods used by many of the 
organizations similar to the ones described in the said 
correspondence did not contribute to the best interests 
of either the public or the medical profession. There 
was nothing to indicate that the organizations in ques¬ 
tion were the same as GHA. 

MAY 25, 1934, Gov. Ex. 269 (R. 968). A letter of 
Mr. Horton of Los Angeles to the AMA and the reply 
dated May 31, 1934, Gov. Ex. 268 (R. 968) of Dr. Le¬ 
land of AMA thereto. The same comment as to the 
previous letter of Dr. Leland to Mr. Dewees. 

JUNE 2, 1934, Gov. Ex. 271 (R. 969). Letter of 
Dr. Ludden of Wisconsin to AMA and the reply dated 
June 5, 1934, Gov. Ex. 270 (R. 969) of Dr. Leland of 
AMA thereto. The same comment as to the previous 
letter of Dr. Leland to Mr. Dewees. 

JUNE 10,1934, Gov. Ex. 7. A report of the Medical 
Service Board of the American College of Surgeons 
to the Regents of said College and the resolution of 
the House of Delegates of the AMA dated June 11-15, 
1934, Gov. Ex. S (R. 148) condemning same. 

JANUARY 22, 1935, Gov. Ex. 273 (R. 970). Letter 
from Dr. Rigby of Shreveport, Louisiana, to AMA 
and the reply dated January 31, 1935, Gov. Ex. 138 
(R. 1032) of Dr. West of AMA thereto. The reply 
made reference to the Ross-Loos Clinic in Los Angeles 
and numerous other groups of physicians in various 
parts of the country and said that the Ross-Loos Clinic 
had been considered unethical by the Los Angeles 
County Medical Association and that Drs. Ross and 
Loos had been dropped from membership in that asso¬ 
ciation after a hearing on charges preferred against 
them and that they had appealed to the Council of 
the California State Medical Association and that said 
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Council had upheld the decision of the Los Angeles 
County Medical Association. He said that he [under¬ 
stood Drs. Ross and Loos intended to appeal to the 
Judicial Council of the AM A but up to the time of 
the writing of the letter no appeal had been filed. He 
gave it as his personal opinion that all such arrange¬ 
ments are potentially dangerous to medicine and not 
in the public interest, although he said that some of the 
professional groups that have entered into such con¬ 
tracts are thoroughly capable and they have no doubt 
given good service. With reference to the afbresaid 
we submit that there is no way in which the jury could 
determine whether the Ross-Loos group and the other 
groups mentioned in said letter are the same as GHA 
and nothing to indicate that a personal opinion given in 
1935 concerning medical service plans in Los Angeles 
and elsewhere persisted and continued until January, 
1937, and applied to a medical service plan in the 
District of Columbia. 

MARCH 4, 1935, Gov. Ex. 272 (R. 970). Letter 
from Dr. Leland of AMA to Dr. Rigby of Shreveport, 
Louisiana. The same comment with reference to the 
reply dated March 23, 1934, Government Exhibit 264, 
from Dr. Leland to Mr. Dewees. 

APRIL 30, 1935, Gov. Ex. 274 (R. 971). Letter 
from Dr. Leland of AMA to Mr. Baker, Executive 
Secretary of the Hennepin County Medical Associa¬ 
tion, Minneapolis, Minnesota, stating that a type of 
organization existing in Kansas City, Missouri, known 
as the Kansas City Industrial Hospital Association, 
is a type of organization which, in his opinion, ought 
to be discouraged. There is nothing to show that said 
association is the same as GHA. 

JUNE 11-15, 1935, Gov. Ex. 606 (R. 824). Excerpt 
from the proceedings of the House of Delegates of the 
AMA not held in the District of Columbia. 

SEPTEMBER 9, 1935, Gov. Ex. 248 (R. 247}. Let¬ 
ter from Dr. Cutter of AMA to Dr. Scarborough of 
Trinity Hospital, Little Rock, Arkansas, asking him to 
explain the form of contract practice in which the said 
hospital is engaged and asking if he employs solicitors 
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to procure clients, and the reply dated September 16, 
1935, Gov. Ex. 249 (R. 247) of Dr. Scarborough thereto 
in which he says that the attitude of the AMA has 
been so arbitrary, unreasonable and unfair that he 
feels disinclined to discuss the matter further. There 
could be no purpose in offering this letter and the 
replv thereto in evidence except to create prejudice. 

SEPTEMBER 23, 1935, Gov. Ex. 256 (R. 248). Let¬ 
ter from Dr. Cutter of AMA to Dr. Scarborough of 
Trinity Hospital, Little Rock, Arkansas, enclosing the 
AMA Essentials of a Registered Hospital and a copy 
of the Principles of Medical Ethics and stating that 
his object in writing was to request the hospital to 
supply information on the points against which some 
objections have been made and which practices, if 
they do exist, would jeopardize the registration of the 
hospital. There was no purpose in this letter except 
prejudice. 

FEBRUARY 6, 1936, Gov. Ex. 141 (R. 1035). Let¬ 
ter from Dr. West of AMA to Dr. Frieburg of Cincin¬ 
nati in reply to a communication from Dr. Frieburg 
in which he says that he is sorry to know that anybody 
in Cincinnati is preparing to begin operation of a plan 
made more or less famous or infamous, according to 
the point of view, by I)rs. Ross and Loos. The same 
comment with reference to this letter as to previous 
letters pertaining to the Ross-Loos Clinic. 

FEBRUARY 29, 1936. Gov. Ex. 166 (R. 1040). Let¬ 
ter from Dr. West of AMA to Dr. Baker of Mont¬ 
gomery, Alabama, in reply to an inquiry, in which he 
says that the more he hears and thinks about many of 
the experimental plans now in operation the more con¬ 
cerned he becomes and that he feels that there are 
grave dangers inherent in practically all of them and 
that they tend toward the development of a sentiment 
for state control of medical practice. 

MARCH 2,1936. Gov. Ex. 277 (R. 972). Letter from 
Dr. King, President of the Academy of Medicine of 
Cincinnati, to Dr. Leland of the AMA, stating that Dr. 
Cook is preparing to start a clinic in Cincinnati like 
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the Ross-Loos Clinic in Los Angeles, and requests 
information about the said California clinic, and'reply 
of March 4, 1936, Gov. Ex. 276 (R. 973) from D::. Le- 
land thereto, in which he says that it should be borne 
in mind that the press, which has socialistic leadings, 
has energetically taken up the cudgel for the Ross<-Loos 
medical group, and an attempt is being made to show 
that the Ross-Loos method is the most desirable bieth- 
od of providing medical care, and directs attention 
to the ten principles pertaining to that kind of .prac¬ 
tice adopted by the House of Delegates at the Cleve¬ 
land session in 1934. He says it is his understanding 
that the Ross-Loos medical group is composed of a 
number of very competent physicians, and as far as he 
knows the quality of medical care given seems to be 
good, but he points out that the Los Angeles Cbunty 
Medical Association objected to the operation bv the 
Ross-Loos group and finally preferred charges against 
them. 

MARCH 14, 1936. Gov. Ex. 142 (R. 1042). Letter, 
Dr. Freiberg of Cincinnati to Dr. West, concerning the 
proposed clinic of Dr. Cook in Cincinnati, and the reply 
dated March 18, 1936, Gov. Ex. 143 (R. 1042) from Dr. 
West of AM A thereto, which is similar to previous 
letters concerning the Ross-Loos group in Los Angeles. 

MARCH 19, 1936. Gov. Ex. 280 (R. 977). Letter 
from Mr. Swink, Executive Secretary, Academ|y of 
Medicine of Cincinnati, to Mr. Nelson, Executive! Sec¬ 
retary of the Ohio State Medical Association, which 
was attached to the following letter dated March 20, 
1936, Gov. Ex. 279, from Mr. Swink to Dr. Leland, com¬ 
menting upon clinic about to be started at Cincinnati, 
Ohio, bv Dr. Cook. 

MARCH 20, 1936. Gov. Ex. 279 (R. 976). Letter 
from Mr. Swink, Executive Secretary, Academ[v of 
Medicine of Cincinnati, to Dr. Leland of AMA, making 
further comment about the clinic about to be started 
in Cincinnati by Dr. Cook, and the reply dated March 
25, 1936, Gov. Ex. 278 (R. 979) of Dr. Leland of AMA 
thereto, in which he states that he is personally ojf the 



122 


opinion that the Academy of Medicine of Cincinnati 
proceeded in a wise course on the matter under con¬ 
sideration. 

MARCH 28, 1936. Gov. Ex. 642 (R. 834). Letter 
from Dr. Cutter of AM A to Dr. Knudson, President, 
King County Medical Association, Seattle, in which he 
says that information regarding medical society mem¬ 
berships will be particularly useful at this time because 
we are now contemplating a survey of the Seattle hos¬ 
pitals shortly after the AMA convention in San Fran¬ 
cisco, and in which he says that so far it has not been 
necessary to take drastic action against any hospital 
on the basis of the membership resolution of the House 
of Delegates since prompt results have usually been 
obtained by less formidable action on the part of the 
council. 

JUNE 7, 1936, Gov. Ex. 250 (R. 248). Letter from 
Miss Snyder, Superintendent, Trinity Hospital, Little 
Rock, Arkansas, to AMA, in which she says that she 
finds that said hospital is left out of the listing of 
Little Rock hospitals; that it has been listed every year 
since 1924, and we are interested in knowing the rea¬ 
son for the omission. 

JULY 2, 1936, Gov. Ex. 619 (R. 814). Letter from 
Dr. Cutter of AMA to Mr. Wiprud, Secretary, Mil¬ 
waukee Medical Society, asking for the names of the 
physicians who were recently expelled from that 
county medical society because of their connection with 
an organization fostering unethical practice, and in¬ 
quiring as to whether they have made any appeal to 
the countv medical society and also as to when was 
the action taken against them and how much time do 
they have in which to make an appeal, and whether 
all of them or any of them are engaged in active serv¬ 
ice on the staff of either of the Milwaukee County hos¬ 
pitals, and the reply dated July 3, 1936, Gov. Ex. 620 
(R. 815) from Mr. Wiprud to Dr. Cutter giving the re¬ 
quested information. 

JULY 9, 1936. Letter, Dr. Cutter of AMA to Mr. 
Wiprud, thanking him for the information which he 



had furnished and saying that the Council on Medi¬ 
cal Education and Hospitals will without question ad¬ 
here to the instructions of the House of Delegates in 
requiring that hospitals approved for intern training 
have on the staff only physicians that are members of 
the county medical society. 

JULY 16, 1936. Gov. Ex. 251 (R. 249). Dr. Cutter 
of AMA to Miss Snyder of Trinity Hospital, Little 
Rock, in reply to her letter of June 7th, in which he 
said that it became apparent that the policies adapted 
by Trinity Hospital made it inconsistent to further 
continue to endorse the institution before our reajders, 
and that this has reference to methods resorted jto in 
connection with the contract for hospitalization and 
medical service. 

JULY 17, 1936, Gov. Ex. 232 (R. 257). Dr Cutter 
of AMA to Dr. Thompson of Mount Sinai Hospital, 
Milwaukee, stating that certain physicians have been 
expelled from Milwaukee County Medical Society and 
that it is reported that these individuals continue as 
members of your attending staff calling attention to the 
Mundt resolution and asking what possibility, if any, 
exists for observance of that principle. 

JULY 27,1936. Gov. Ex. 622 (R. 818). Letter jfrom 
Dr. Cutter of AMA to Dr. Sleyster about the j Mil¬ 
waukee situation, stating that he is enclosing a coj)y of 
a letter which is being sent to various hospitals in 
Milwaukee, and that we have used this same method 
with respect to quite a number of hospitals, and the 
response has in almost all instances been completely 
satisfactory. 


JULY 18, 1936. Gov. Ex. 623 (R. 819). fetter 
from Dr. Cutter of AMA to certain hospitals inj Mil¬ 
waukee, in which he states that it has come tc| our 
attention that certain physicians have been explelled 
from the Milwaukee County Medical Society through 
participation in an organization known as “ Milwaukee 
Medical Center” and that it has been reported that 
certain of these individuals continue as members of 
your attending staff; calling attention to the Mundt 
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resolution and asking what possibility, if any, exists 
for its observance. 

JULY 30,1936. Gov. Ex. 233 (R. 258). Dr. Thomp¬ 
son of Mount Sinai Hospital to Dr. Cutter, in which 
he says that Mount Sinai has been forced, because 
of fear of being involved in legal complications, to 
take the stand that until this matter is adjudicated it is 
deemed advisable to take no drastic action. 

AUGUST 28, 1936. Gov. Ex. 253 (R. 791). Letter 
from Dr. Cutter of AM A to Miss Snyder of Trinity 
Hospital, Little Rock, in which he stated that it is 
his impression that the difficulty is between the physi¬ 
cians who practice in your hospital and organized 
medicine, particularly the county medical society; that 
it was his understanding that the members of the 
staff of Trinity Hospital resigned from the county 
medical society, later appealing to the council of the 
Arkansas Medical Society and to the judicial council 
of the AM A; and that it was his understanding that 
both of these appeals were denied on the ground that 
the men had already resigned and, not being members, 
the medical society has had no jurisdiction over them, 
and that the situation with reference to railroad hos¬ 
pitals was somewhat different and was being dealt with 
as judiciously as possible. But that he did not know 
that a solution of their case would materially affect 
her case. 

OCTOBER 14, 1936 Gov. Ex. 629 (R. 827). Letter 
from Dr. Cutter to the Secretary of the State Medical 
Society of Wisconsin, inquiring as to whether the state 
society had disposed of the appeal of the doctors ex¬ 
pelled for participation in the Milwaukee Medical 
Center, and that the approval of certain hospitals for 
intern training is jeopardized because of the presence 
of some of these men on their staffs; and reply dated 
October 16, 1936, Gov. Ex. 630 (R. 827) thereto, that 
the appeal had been disposed of on September 8 
by affirmance and that it was his informal understand¬ 
ing that the physicians concerned would appeal to the 
judicial council of the AMA. 
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OCTOBER 24, 1936, Gov. Ex. 244 (R. 259). Dr. 
Cutter to Dr. Thompson of Mount Sinai Hospital, 
Milwaukee, in which he says that he has been informed 
that the council of the Wisconsin State Medicaj So¬ 
ciety has upheld the action of the Milwaukee Cdunty 
Medical Society in expelling certain physicians, etc., 
and inquires as to how this action affects Mount Sinai 
and whether all the members of the staff are in good 
standing with the Milwaukee Countv Medical Society. 

OCTOBER 26,1936. Gov Ex. 625 (R, 821). Letter, 
Dr. Cutter to Misericordia Hospital, Milwaukee, refer¬ 
ring to the expulsion of certain doctors from Milwau¬ 
kee County Medical Society and inquiring as to whe ther 
the members of said hospital staff were in good stand¬ 
ing with the Milwaukee County Medical Societyf A 


similar letter (R. 831) was sent to Passavant Hospital, 
Milwaukee, and (R. 829) to St Joseph’s Hospital, 


Milwaukee. 

NOVEMBER 2, 1936. Gov. Ex. 632 (R. 830). 
Letter from St. Joseph’s Hospital, Milwaukee, to Dr. 
Cutter, stating that the doctors in question arc} no 
longer members of our staff but have also been barred 
from working in our hospital. 

NOVEMBER 10, 1936. Gov. Ex. 626 (R. 821). 
Letter from Dr. Cutter, AMA, to Misericordia Hos¬ 
pital, Milwaukee, referring to the expulsion of certain 
doctors from the Milwaukee County Medical Society 
and inquiring as to whether all of the members of j the 
staff are in good standing with the said medical, so¬ 
ciety. And a similar letter (R. 830) to St. Luke’s 
Hospital, Milwaukee. 


NOVEMBER 27, 1936. Gov. Ex. 234 (R. 259). ,Dr. 
Cutter of AMA to Dr. Thompson of Mount Sinai Hos¬ 
pital, Milwaukee, stating that the matter of the ex¬ 
pelled Milwaukee physicians will be reviewed by the 
council in February. 

DECEMBER 5,‘ 1936. Gov. Ex. 628 (R. 6^3). 
Letter, Misericordia Hospital, Milwaukee, to Dr. Cutter 
of AMA, stating that the necessary steps will be taken 
immediately to notify the staff physicians who ^re 
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violating the code of ethics that we find it necessary to 
refuse their patients accommodations in our hospital. 

DECEMBER 21,1936. Gov. Ex. 255 (R.252). Letter 
from Dr. Cutter of AM A to Dr. Parnall, Medical Di¬ 
rector, Rochester General Hospital, Rochester, New 
York, stating that the intention behind the Mundt 
resolution was to smoke out from the staffs of some 
hospitals certain men who are regarded as objection¬ 
able but whom the hospital felt a delicacy in removing. 

FEBRUARY 13,1937. Gov. Ex. 638 (R.803). Setting 
forth proceedings of the Council on Medical Educa¬ 
tion and Hospitals of AMA wherein it was stated that 
if an appeal has been made by the Milwaukee doctors 
to the judicial council of the AMA it was recommended 
that action regarding the removal of Mount Sinai Hos¬ 
pital from the list of hospitals approved for intern 
training be withheld pending a decision by the judicial 
council; but if no appeal has been made, the secre¬ 
tary was instructed to write the hospital advising ap¬ 
proval would be withdrawn unless they conformed to 
the requirement regarding staff membership. 

MAY 14, 1937. Gov. Ex. 210 (R. 249). Letter from 
Dr. Moore, Staff Executive, Louisville City Hospital, 
to Editor, AMA, in which he says he has a letter from 
Trinity Hospital asking him to recommend them an 
internist, and inquiring if the clinic is in good standing, 
and reply dated May 17, 1937, Gov. Ex. 209 (R. 250) 
from Dr. Cutter thereto, stating that Trinity Hospital, 
operated by the physicians mentioned, is not recog¬ 
nized in the Register of Hospitals; that we understand 
their scheme of contract practice is not in harmony 
with their local medical organization. 

FEBRUARY 15, 1938. Gov. Ex. 145 (R. 254-257). 
An opinion of the judicial council of the AMA on the 
appeal of Drs. A. L. Curtin, et al., from the decision of 
the State Medical Society of Wisconsin, affirming the 
action of the board of directors of the Medical Society 
of Milwaukee County, Wisconsin, expelling the above- 
named doctors from membership. It does not appear 
from this opinion that Milwaukee Medical Center was 
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the same as GHA or that there was any general policy 
of opposition on behalf of the AMA to medical service 
plans of the same nature as GIIA. The evidence on 
which the Milwaukee doctors were expelled and on 
which their expulsion was upheld is not in the record, 
and it is impossible to say from the opinion of paid 
judicial council that the Milwaukee Medical Center and 
its activities were the same as the plans of GHA. 

APRIL 6, 1938. Gov. Ex. 206 (R. 261). Letter Horn 
Dr. Thompson of Mount Sinai Hospital, Milwaukee, 
to Dr. Cutter of AMA, inquiring as to whether or not 
there has been anv change in the situation concerning 
compulsory county medical society membership on 
approved voluntary hospital staffs. 

APRIL 13, 1938. Gov. Ex. 207 (R. 261). Letter, [Dr. 
Cutter of AMA to Dr. Thompson of Mount Sinai Hos¬ 
pital, Milwaukee, in which he says that he has recently 
been informed that the judicial council has sustained 
the action of the Milwaukee County Medical Society in 
the matter of expelling certain physicians, and lie shall 
be anxious to know what action Mount Sinai Hospital 
is taking in respect to the Mundt resolution. 

MAY 5, 1938. Gov. Ex. 211 (R. 262). Letter fjom 
Dr. Arestad of AMA to Dr. Thompson of Mount Sijnai 
Hospital, Milwaukee, in which he says that in the {ab¬ 
sence of Dr. Cutter he replies to a recent letter from 
Dr. Thompson, and says first of all that the AMA does 
not have nor does it assume local authority over any 
hospital, etc., but that if any hospital desires the en¬ 
dorsement of the AMA it should be willing to comply 
with its principles, and that one of the basic require¬ 
ments is that the medical staff should be composed of 
regular physicians properly qualified as to training qnd 
licensure and ethical standing, and that when a hos¬ 
pital employs physicians expelled from the coujity 
medical society on the basis of unethical conduct itj is 
obvious that the hospital’s standing is involved. 

JULY 14, 1938. Gov. Ex. 205 (R. 263). Letter from 
Dr. Cutter of AMA to Dr. Thompson of Mount Sinai 
Hospital, Milwaukee, in which he says that we are recojm- 
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mending to the council that Mount Sinai Hospital be re¬ 
moved from the approved intern list and also from the 
register of AM A, and reply dated July 21, 1938, Gov. 
Ex. 213 (R. 264) from Dr. Thompson thereto, in which 
he says that certain doctors have been removed from 
the active staff of Mount Sinai Hospital and courtesy 
privileges withdrawn from them. 

JULY 21, 1938. Gov. Ex. 258 (R. 982). Letter from 
Dr. Williams of Evanston, Illinois, to the AMA, seek¬ 
ing information relative to Drs. Donald Ross and Clif¬ 
ford Loos and their clinic in Los Angeles, as well as 
Trinity Hospital in Little Rock, Arkansas, and reply 
dated January 25, 193S, from Dr. Leland of AMA to 
said Dr. Williams. The letter is similar to previous 
letters from Dr. Leland concerning the Ross-Loos Clinic 
and the Trinity Hospital. 

JULY 22, 1938. Gov. Ex. 643 (R. 832). Letter, Dr. 
Cutter of AMA to Dr. Sprinkle, Superintendent Tampa 
(Fla.) Municipal Hospital, in which he says that the 
Council on Medical Education and Hospitals is carry¬ 
ing out the edict of the House of Delegates, citing the 
Mundt resolution. 

The receipt in evidence of the prejudicial, irrelevant, 
incompetent and hearsay evidence of the character illus¬ 
trated and the denial of the motion to strike same was 
reversibe error. 

(b) The statements contained in, and the letters and 
documents attached to the minutes of DMS and the 
executive and other committees of DMS. 

The act of June 20, 1936, c. 640, Sec. 1, (49 Stat. 1561), 
28 U. S. C. 695, was relied on by the Government to admit 
this evidence. It is an act pertaining to the writings and 
records made in the regular course of business and applic¬ 
able to any court of the United States, and a comparatively 
new act. 

The minutes were identified as minutes of DMS and of 
the committees of DMS and kept in the usual course of 
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business, and that was the extent of the identification of the 
minutes. They were not a transcript of what was saijl and 
done at the meetings of DMS or its committees, but j were 
compiled by the secretary from memory and in them ljie re¬ 
cited his recollection as to what the respective person^ had 
said at the meeting. The person who made the mihutes 
in the manner aforesaid was a defendant on the trijal of 
the case and could not have been called to the witness stand 
to state his present recollection as to what the person in 
question had said. 

The mass of evidence of the nature indicated herein was 
not offered in evidence as against only the person who 
made the statement nor to prove a prima facie case of con¬ 
spiracy as to the person who made the statement, but was 
admitted against all the defendants without restriction 
by the court not only to prove a prima facie case of a con¬ 
spiracy but for every purpose. 

The evidence complained of was not admissible unde^* the 
statute. The only part of the minutes admissible agjainst 
DMS are the resolutions duly adopted by the Society. liven 
they were not admissible against AMA until after a prima 
facie case of conspiracy had been made. 

The statements, arguments, and opinions made by ijiany 
defendants and contained in the said minutes were not ad¬ 
missible even against the man who made the statement, en¬ 
gaged in the argument, or gave the opinion. To so con¬ 
strue the statute, we think, would render it unconstitutional. 
Secondly, the letters and documents written by persons; not 
charged with being a party to the conspiracy and not proven 
to be a party to the conspiracy but yet attached to the 
minutes of DMS were not admissible. Instances of the 
erroneous admission of such evidence were as follows: 

JUNE 1, 1937. Gov. Ex. 36 (E. 276). It was stated 
in the minutes of a meeting of the Executive Commit¬ 
tee that the chairman said the reason for calling the 
9e 
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meeting; was on account of a certain serious situation 
that had developed. The HOLC, the Veterans Bureau, 
the Soil Conservation Department, and the Reconstruc¬ 
tion Finance Corporation had already undertaken the 
development of a plan for medical care of their em¬ 
ployees. Dr. Verbrycke said he had learned of this 
plan and he had learned that they were opposed to the 
entire proposition of the prepayment plan. Dr. Macatee 
stated that he thought the medical profession had two 
weapons at hand: one, to forbid consultation with the 
physicians doing this type of work; the second would 
be to withhold approval of any hospital that would 
take anv cases or assist in the movement in any way. 

JUNE 21,1937. Gov. Ex. 36 (R. 283). It was stated 
in the minutes of a meeting of the executive committee 
that Dr. Verbrycke read a detailed plan that had been 
organized by the subcommittee as an acceptable sub¬ 
stitute for the cooperative medical service plan; that 
every effort was made by Dr. Woodward to ascertain 
who was financing the project. That Dr. Macatee at 
the meeting of the House of Delegates of AMA at At¬ 
lantic City outlined the plan that was ready for 
trial in Washington. It was then stated that the chair¬ 
man called attention to the fact that the medical edu¬ 
cation of his two sons represented a tremendous per¬ 
sonal investment, the usefulness of which he thought 
would be greatly curtailed by the installation of such 
plan as Mr. Russell contemplated foisting on the 
medical profession in Washington. 

Dr. Macatee stated there are two ways available in 
combatting or controlling any such scheme as recently 
proposed in Washington might be handled (1) through 
disciplining our own members who undertook to par¬ 
ticipate, and (2) the possibility of doing something 
to recalcitrant hospitals through pressure on their 
staffs. Appended to these minutes was a report of 
the committee on group service plan, in part as fol¬ 
lows: The inception of cooperative medical service 
plans with a prepaid payment basis for federal em¬ 
ployees and their families in Washington forces the 
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Medical Society to take a definite stand either for or 
against. * # * Quite naturally, however the organ¬ 
ized profession is insisting upon not being forced by 
misguided or unfair competition to give up any of its 
rightful prerogatives. * * * Disadvantages of the 

proposed plan may be enumerated as follows. (Then 
follows a recitation of the disadvantages, etc.) Then 
follows comment pro and con concerning Quintas in 
Cuba, the Union Health Center in New York City, and 
some 150 group clinics throughout the country, includ¬ 
ing the Ross-Loos group in Los Angeles. Trinity Hos¬ 
pital of Little Rock, Arkansas, is mentioned and cbunty 
medical society plans in Washington, Oregon, and 
Fulton County, Georgia. The Principles of Ethics of 
the AMA are then discussed, and it is pointed out that 
contract practice per se is not unethical, etc. Thq said 
report of the committee on group service plan then 
proceeds and says that it becomes evident that the plan 
proposed contains at least four of the objections rgised 
by the AMA and therefore being stamped as unethical 
according to these standards, no member of the jDMS 
can have a part in it as at present constituted ancj still 
be a member of the DMS or the AMA, and complains 
that according to the plan proposed the Medicat So¬ 
ciety is to be consulted after instead of before the 
plan is launched. The report suggests that the Medi¬ 
cal Societv might launch a plan, etc. 

JUNE 24, 1937. Gov. Ex. 37 (R. 290-315). | The 
minutes of a meeting of the executive committee con¬ 
tains the report of a conference between a special com¬ 
mittee of the executive committee and representatives 
of GHA. Part of this conference is in narrative form 
and part of it in question and answer form. Therein 
Dr. Groover mentioned the medical service plaji of 
Havana, Cuba. He said that they had at one time up¬ 
wards of 50,000 members, and that all they hadj left 
for the private doctor to take care of were the indigent 
and the riffraff and the members who had been dropped 
by the club. He said he had been informed that jthat 
situation was largely instrumental in developing the 
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last revolution in Cuba, and that many of the private 
doctors left Cuba to come to Miami, and “this thing 
has implications.” There were other similar state¬ 
ments in said conference. 

JULY 12, 1937. Gov. Ex. 37 (R. 319). Minutes of 
a meeting of the executive committee. Attached there¬ 
to was a letter dated July 12,1937, from Dr. Verbrycke 
to Dr. McGovern, chairman special subcommittee of 
the executive committee on cooperative medical care, 
which contained the following: The present HOLC Cor¬ 
poration is only a minor consideration: (a) Either in¬ 
numerable others will follow or (b) a large all-embrac¬ 
ing organization will succeed all smaller enterprises. 
The first eventuality is not of great concern to us. 
Competition will kill them and since they cannot be 
large enough to supply a proper quality of medical 
care or hospitalization on their own account subscrib¬ 
ers will gradually withdraw. Also the Medical Society 
by its present control over its members, and through 
them of the hospitals can adequately fight (if it is so 
desired) these small units. 

Space does not permit the setting forth of the other 
prejudicial portions of this letter, and reference is 
therefore made to the record (R. 320-323). 

JULY 12, 1937. Gov. Ex. 37 (R. 327). Minutes of 
meeting of executive committee. These minutes re¬ 
cited that Dr. Hooe, as chairman of the CC&IM com¬ 
mittee, would call attention to the fact that by fall 
this thing (GHA) would be running very smoothly. 
He felt that there was no time to lose in dealing with 
the matter. The minutes also stated that Dr. McGovern 
added that his committee did not know just what the 
attitude of the executive committee of DMS would be; 
whether to fight this thing with the weapons at hand 
or possibly set up an organization to combat it. The 
said minutes then stated that the secretary read some 
suggestions, among which were the following: The 
turning of public opinion against the California State 
Medical Society in its fight against the Ross-Loos 
Clinic is well worthy of thought. It would seem that 
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in the national capital that any active campaign by 
organized medicine for the purpose of denying the 
present organizers the use of their personnel ijnight 
have, to say the least, very undesirable implications. 
The utmost diplomatic handling is required. There 
were other similar statements in these minutes. These 
minutes also stated that Dr. Macatee suggested! that 
the words “employed by” be substituted for the ^ords 
“connected with” in item 10 of the approved list of 
DMS 

JULY 27, 1937. Gov. Ex. 37 (R. 343). Minutes of 
a meeting of the executive committee. It is stated in 
these minutes that Dr. McGovern, chairman of a sub¬ 
committee, proceeded to read a prepared report hbout 
GHA in which he set forth what might be done by the 
DMS about it as follows: 1. Consider it unethical. 2. 
Control of our own members in terms of the ethical 
requirements of our own constitution and by-laws. 3. 
Offer a substitute plan of our own. 4. Cope wit^i the 
situation in the courts in terms of the local Healing 
Arts Practice Act. The minutes also state that! Dr. 
Macatee read an excerpt from the latest issue o^ the 
Principles of Medical Ethics of the AMA, and then 
he said that he certainlv did not read this at the time 
of the meeting with the HOLC unit but that hd did 
read on that occasion extensively from the Principles 
of Medical Ethics under which the medical profession 
is bound, showing that the project as at present con¬ 
stituted could not be expected to be approved bv the 
DMS. '| 

JULY 29, 1937. Gov. Ex. 37 (K. 347). Minutds of 
a meeting of DMS in which Dr. McGovern was called 
upon to discuss the question, and Dr. McGovern there¬ 
upon proceeded to make a fairly long statement to 
the Society in which he stated, among other thipngs, 
that Mr. Penniman of GHA said to him that lie, Mr. 
Penniman, did not think it was appropriate for the 
Medical Society to have a list of the panels of physi¬ 
cians who have already been employed. Thereupon 
the minutes stated that Dr. Willson would inquire what 
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information the committee had with respect to hos¬ 
pitalization of the patients of GHA. The said minutes 
thereupon stated that Dr. Macatee made a statement 
that there was now available a list of corporations and 
organizations and persons employing physicians in a 
contractual relationship, prepared under the provi¬ 
sions of the constitution and by-laws, and he urged 
the members to take the list and examine it carefully 
and familiarize themselves with its contents. 

SEPTEMBER 8,1937. Gov. Ex. 37 (R. 357). Min¬ 
utes of a meeting of the executive committee. The 
minutes contain a statement of the opinion of the com¬ 
mittee at this time, contained in which is the follow¬ 
ing: 1. That the Group Health Association is un¬ 
ethical and that the participation in it by any member 
of DMS would render him or her subject to discipli¬ 
nary action by the Society. There are other prejudi¬ 
cial statements in these minutes. 

SEPTEMBER 27,1937. Gov. Ex. 37 (R. 362). Min¬ 
utes of a meeting of the executive committee. The 
minutes stated that the committee finds, among other 
things, first, that employment by or professional rela¬ 
tions with GHA on the part of our members would be 
conditional upon approval of the organization by the 
Society as required by Chapter IX, Article III, Sec¬ 
tion 2 of the constitution. These minutes contain other 
prejudicial statements, including statements by Dr. 
Macatee, Dr. Ruffin, and Dr. McGovern as well as a 
letter dated August 23, 1937, from Dr. Yater to Dr. 
M&C&t66 

OCTOBER 6, 1937. Gov. Ex. 37 (R. 387). Minutes 
of meeting of DMS. These minutes stated that Dr. 
Groover stated as follows: I have grave doubts if this 
medical society alone can do a great deal towards com¬ 
batting GHA, and believe that the most effective as¬ 
sistance and support it can invoke is that of the AMA. 
Dr. Groover refers to the article of October 2, 1937, 
in the Journal of the American Medical Association 
and points out that it says: “Physicians who sell their 
services to an organization like GHA for resale to 
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patients are certain to lose professional status. [’ Dr. 
Groover states that in contrast to this clear-cut) state¬ 
ment the statements in the executive committee report 
are equivocal and quibbling. The minutes contain a 
statement by Dr. Sprigg and by Dr. Bennetjt, and 
finally there is attached to the minutes a long typewrit¬ 
ten statement prepared by Dr. Frank S. Horvath, giv¬ 
ing his version of how medical societies in Europe had 
been destroyed by the politicians and how the health 
insurance organizations that had been set up ih Eu¬ 
rope had been used for the purpose of rewarding 
political party members, and that they never did and 
never could serve the medical purpose well, and that 
the result of the entire situation was that the medical 
organizations and the medical profession had been 
completely destroyed, and state medicine came, which 
was instituted, inaugurated, and run bv politicians. 

OCTOBER 11,1937. Gov. Ex. 37 (R. 402). Minutes 
of the executive committee of DMS. It is ^tated 
therein that Dr. Hooe made a motion that the c(xecu- 
tive committee recommend that the secretary df the 
Society address a letter to every citizen hospital hoard 
in the District, informing them of the particulaj sec¬ 
tions of the constitution of DMS that had to do with 
the approval of contracts and warn the hospitals that 
if they failed to cooperate in every way they might not 
be on the approved list. Then the minutes state! that 
Dr. Sprigg read a prepared letter along the same lines, 
addressed to the hospital directors. Then the mihutes 
state that Dr. Reed stated that in his opinion AMA 
should notify the District Attorney, Corporation Coun¬ 
sel, and other legal officials of the apparent violation 
of law bv GHA. 1 

OCTOBER 15, 1937. Gov. Ex. 37 (R. 403). Min¬ 
utes of a meeting of DMS. The minutes state that Dr. 
Sprigg read a letter addressed to the board of direc¬ 
tors of the various hospitals in Washington, stating 
among other things that the Medical Society is using 
its earnest efforts to give to the people of the District 
of Columbia the most advanced and best possible ((are, 
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and that therefore we ask your cooperation by aiding 
us to carry out this principle, and that your board will 
see the advisability of making such regulations in 
your hospital, so that they may be in accord with and 
support our efforts. Thereupon the minutes state 
that Dr. Groover made a statement that the afore¬ 
said Sprigg letter ought not to be sent until each 
member of the Society had an opportunity to study 
it carefully. Thereupon the minutes state that Dr. 
Stanton made a statement as to whether the attorney 
for the Society had passed on the advisability of send¬ 
ing the said Sprigg letter. Thereupon the minutes 
state that Dr. Cake would inquire what was the pur¬ 
pose of the letter. Thereupon the minutes state that 
Dr. Sprigg made a statement concerning the letter. 
Thereupon the minutes state that Dr. Groover made a 
statement that each member of the Society should 
have an opportunitv to studv the letter. 

OCTOBER 25, 1937. Gov. Ex. 37 (R. 407). Min¬ 
utes of a meeting of the executive committee. The 
minutes state that Dr. Neill stated that he had re¬ 
ceived an invitation from GHA with enclosed ticket 
to a banquet to be held at the Mayflower Hotel and that 
he had declined the invitation. 

NOVEMBER 3, 1937. Gov. Ex. 37 (R. 412). Min¬ 
utes of a meeting of DMS. The minutes state that Dr. 
Sprigg read a resolution of the executive committee 

with reference to GHA and stated that the onlv wav 

» » 

to combat this thing would be through the aid and 
influence of the medical men all over the United States. 
The minutes then state that Dr. Willson said that he 
did not feel that an executive secretary of the Society 
would have any effect on the situation, that he felt 
it was common sense to find out where the Society 
stands legally in this matter, and he thought the fi¬ 
nancial resources of the Society should be conserved 
so as to obtain a legal opinion; that if the matter is 
illegal it should be ascertained how it may be success¬ 
fully attacked in the courts. The minutes then state 
that Dr. Hooe asked Dr. Willson that in the event that 
it is found to be legal would you tell us what you rec- 
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ommend? Then the minutes state that Dr. Hoo<^ said 
that he felt that it would be psychologically deadly for 
the Medical Society to step in and do the things sug¬ 
gested in Dr. Stanton’s substitute resolution. That 
public opinion would be that the members of the Society 
were failing to get funds in their pocketbook. The 
minutes state that Drs. McLeod, Wilkinson, and $ager 
and Christie made statements. 

NOVEMBER 10, 1937. Gov. Ex. 37 (R. 440). | Min¬ 
utes of a meeting of DMS. The minutes state thAt the 
secretary read a communication from the National 
Homeopathic Hospital enclosing a copy of a Jettcr 
from said hospital to Mr. Penniman, president (jxHA. 
The enclosed letter was to the effect that until |GHA 
was approved by DMS the National Homeopathic 
Hospital could not make any contract or enter into 
anv agreement with it. 

NOVEMBER 11,1937. Gov. Ex. 37 (R.441). Minutes 
of a meeting of DMS. The minutes state that Dr. Neill 
announced that the meeting was called to hear a report 
from the committee of two which was sent to Chicago 
to confer with representatives of the AMA regarding 
GITA. Thereupon the minutes contain a long State¬ 
ment by Dr. Hooe and a long statement by Dr. Mc¬ 
Govern concerning the conference in Chicago. There¬ 
upon the minutes contain a long statement bv Dr. 
Woodward. Thereupon the minutes state that! Dr. 
Warfield, chairman of the hospital committee, sub¬ 
mitted a report which was set out in detail. The re¬ 
port was not adopted but was sent back to the hos¬ 
pital committee. Thereupon the minutes contain an 
opinion of Dr. Daniels and of Dr. Yatcr and of Dr. 
Woodward and of Dr. Willson. 

NOVEMBER 17, 1937. Gov. Ex. 37 (R. 453). jtfin- 
utes of a meeting of DMS. The minutes state that 
the chair announced that he appointed certain a{tor- 
nevs to consult with the Societv’s attornevs. 

DECEMBER 1, 1937. Gov. Ex. 37 (R. 458). Min¬ 
utes of a meeting of DMS. The minutes state that 
Dr. Warfield made a statement that the hospital com¬ 
mittee realized they should report and revise the hos- 
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pital list, but that all the members of the committee 
as well as Mr. Penning, the Society’s legal counsel, 
felt it was wise to postpone that report. 

JANUARY 5, 1938. Gov. Ex. 37 (R. 472). Min¬ 
utes of a meeting of DMS. The minutes state that Dr. 
Hooe said that two things were very important: (1) 
Organized medicine to stand solidly together; (2) that 
some time in the near future there should be appointed 
a committee to ask for a hearing before the various 
boards of directors of various civil hospitals in Wash¬ 
ington, and that the committee should very definitely 
ask a decision from the boards as to what their hos¬ 
pitals will do in the matter. The minutes state that 
statements were made, and the substance thereof, by 
the following doctors: McGovern, Hooe, Chipman, 
Herbst, and Alfaro. 

FEBRUARY 2, 1938. Gov. Ex. 37 (R. 474). Min¬ 
utes of meeting of DMS. The minutes recite that Dr. 
Mattingly stated that a couple of weeks ago a mem¬ 
ber of the executive committee made a statement that 
Sibley Hospital was wide open for GHA. He said 
he wanted to say that the organized profession had not 
got a stauncher, firmer friend in Washington than 

Dr. Lewis II. Tavlor and that Dr. Tavlor authorized 

• *- 

him to say that at no time has ITOLC, GHA had a 
patient in Siblev Hospital known to be such. 

FEBRUARY 21, 1938. Gov. Ex. 37 (R. 477). Min¬ 
utes of the executive committee of DMS. The minutes 
state that Dr. Hooe emphasized that in his conversa¬ 
tion with Mr. Hoover that there were no legal aspects 
to the trial (of Dr. Scandifiio) and that there were no 
repercussions that might take place should the Society 
take action previous to the obtaining of a declaratory 
judgment which was now before the courts. 

MARCH 16, 1938. Gov. Ex. 37 (R. 561). Minutes 
of a meeting of DMS. The minutes state that the chair 
stated that the business to be taken up tonight (ex¬ 
pulsion of Dr. Scandifiio) had no legal aspects what¬ 
soever. That it is a question of the Society following 
the constitution and by-laws. Further, that all the 
newspaper notoriety did not mean a thing and had 
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nothing to do with what the Society decides to do. 
The minutes state that a statement on the subject at 
hand was made by Dr. Sprigg, Dr. Gunning, Dr. 
Schoenfeld, and Dr. Mattinglv. 

MARCH 28, 1938. Gov. Ex. 37 (R. 565). Mihutes 
of a meeting of the executive committee. The minutes 
state that Dr. Hooe stated that a member came tb him 
and stated that he had received a check from GHA and 
asked Dr. Ilooe whether he should accept it. 

MARCH 29, 1938. Gov. Ex. 37 (R. 566). Minutes 
of a meeting of the executive committee. The minutes 
state that Mr. Fenning w T as recognized, and he sjtated 
that GHA among other things has a drugstore where 
he was informed prices were about one-third of Peo¬ 
ples Drugstores. The minutes further stated that it 
was thought by many present that if Peoples Drug¬ 
stores authorities were notified, some action might he 
taken, and then the minutes state that Dr. Fowler 
stated that lie was sure he could make contact with 
Mr. Gibbs (apparently of Peoples Drugstores) and 
that he could have some influence with him. 

APRIL 6,1938. Gov. Ex. 37 (R. 567, 56S). Minutes 
of a meeting of DMS. The minutes state that} Dr. 
McLean would inquire if there was not a provision in 
the constitution which requires the hospital committee 
to annually approve the various hospitals, and the 
president stated that there was no such thing in the 
constitution. The minutes state that Dr. Sprigg ex¬ 
pressed the opinion that it should be clear that the 
hospitals have a perfect right to decide who should 
practice in their institutions. 

APRIL 11, 1938. Gov. Ex. 37 (R. 609). Minutes 
of a meeting of the executive committee of DMS. The 
minutes state that Dr. McGovern stated that he was 
of the opinion that frequent press releases would be 
playing into the hands of GHA and that Dr. McGovern 
made further statements about press releases and 
press agents. The minutes state that Dr. Hooe there¬ 
upon made a statement to the effect that he lia4 not 
made any plea for Mr. Fulton Lewis’ services tonight. 

MAY 11, 1938. Gov. Ex. 37 (R. 610). Minutes of 
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meeting of DMS. The minutes state that Dr. Hooe 
stated that he was confident that the legal department 
of the AM A would render an opinion consistent with 
the motion which he had made, and that Dr. Hooe 
stated that he had conferred with counsel for the So¬ 
ciety, and thereupon he read a communication from 
the attorney for the Society to Dr. Conklin, Secretary 
of the Society, to the effect that members of the Society 
should not accept any payments whatsoever from GHA 
and should issue no receipts in favor of said Associa¬ 
tion, and that with respect to treatment rendered pa¬ 
tients who happened to be members of GHA the physi¬ 
cian who renders the treatment can accept payments 
made directlv bv the patients. 

JUNE 6, 1938. Gov. Ex. 37 (R. 67S). Minutes of 
the executive committee DMS. The minutes state that 
there was a discussion as to whether or not a physician 
who treats a patient who is a member of GHA, as a 
private case, but accepts payment from GHA is guilty 
of unethical conduct. The minutes state that Dr. 
Sprigg made a statement based on the information 
given him by the Society’s attorneys and stated that 
under these circumstances he would be guilty. The 
minutes state that Dr. Chipman made a statement and 
said that the executive committee already had gone on 
record stating that such a relationship was not un¬ 
ethical. The minutes state that Dr. McGovern re¬ 
viewed the past efforts of himself and his committee 
to have the Society take a definite stand on GHA, mak¬ 
ing its position clear, but that so far he had not been suc¬ 
cessful in getting the Society to act. 

The admission of the foregoing prejudicial evidence was 
reversible error. 

(c) Hearsay and otherwise incompetent evidence per¬ 
taining to the Washington hospitals. 

Throughout the trial defendants objected to evidence per¬ 
taining to the Washington hospitals (R. 4S0, 481, 484, 488, 
491, 49S, 500, 504-506, 509, 512, 518, 520, 522, 526, 533, 536, 
537, 539, 540, 543). 


141 


The defendants objected to the statements, letters, gnd 
memoranda of the subordinate employees of the hospitals 
and of the doctors on the staffs of the hospitals who were 
not even employees of said hospitals, for the purpose of 
showing that the hospitals were prima facie a party to the 
conspiracy or for the purpose of proving what the Ijos- 
pitals did if and when it had been show’ll that the hospital 
was prima facie a party to the conspiracy because sjaid 
persons had no apparent authority to bind the hospitals; 
they w’ere not agents of the hospitals for the purposb in 
question. The defendants objected to the statements, letters, 
and memoranda of persons employed by the hospitals ot ler 
than subordinate employees and staff doctors because they 
had no tendency to prove that the hospitals were prima 
facie a party to the conspiracy, and further because there 
was no prima facie proof that the hospitals were a party 
to the conspiracy, and therefore such statements wpre 
hearsay. 

The objections of the defendants to this evidence w’jere 
overruled, and at the conclusion of all the evidence defend¬ 
ants moved specifically in writing to strike certain hospital 
evidence (R. 1453), and the motion was denied (R. 145G). 

The undisputed evidence established that each of the 
Washington hospitals was controlled and managed by a 
lay board of trustees (R. 101, 102). While each hospital 
had a regular (or attending) medical staff and a courtesy 
staff, appointments to eacli were by the board of trustees. 
There is no proof in the record of any act of the board of 
trustees or any managing agent of any of the hospitals 
that would tend to show’ that the hospital w*as prima facie 
a party to the conspiracy agreement as charged, and the 
hearsay evidence received and complained of w’as not wliat 
the law’ designates as circumstantial evidence which would 
bind a principal when the respondeat superior theory is 
involved. 
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It was apparently the Government’s theory that evidence 
tending to show knowledge on the part of anybody em¬ 
ployed by a hospital of an alleged dispute between the local 
medical profession and GHA, coupled with some criticism 
or action by anybody employed by a hospital, considered 
“adverse” to GHA, was prima facie proof that the hospital 
was a party to the conspiracy charged; and that thereafter 
all of the acts, doings, statements, letters, and memoranda 
of any of the employees or doctors on the staffs of said 
hospitals from the student nurse upward was admissible to 
show the carrying out of the alleged conspiracy. (Gov. 
Instruction 13, R. 1459.) The court erroneously adopted 
that view (R. 1499). 

The statements of the interns and the resident doctor of 
Garfield Hospital and of other doctors, nurses, and other 
lay help at Garfield Hospital when Miss Tew, a member of 
GHA, was taken there, and statements of the night nurse 
at Sibley Hospital when Mr. Hardin was taken there; and 
statements in the minutes of the medical staffs and com¬ 
mittees of the medical staffs of the hospitals containing 
their recommendations to their superiors, were all evidence 
of the kind complained of and were admitted. They were 
of a class or type that was inadmissible under any circum¬ 
stances because the persons making the statement had no 
apparent authority to speak for the hospital or to make 
admissions against interest for the hospitals. These people 
were simply not agents of the hospitals. 

Another type of hospital evidence was the correspondence 
between Dr. Cutter of AMA and the Washington hospitals, 
which was all of a type pertaining to the inspection of said 
hospitals by AMA for approval for intern training. In 
this class of correspondence Dr. Cutter called the attention 
of the hospitals to the Mundt Resolution and inquired as to 
the reactions of the hospitals to the principle expressed 
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therein. The said correspondence contained nothing to indi¬ 
cate that the fact that any of said hospitals may have on 
their staffs doctors who do not belong to DMS will in any 
way affect their approval for intern training. In fact, ^he 
record shows to the contrary, that there were a number of 
hospitals in the District who had on their staffs doctors 
who did not belong to DMS; yet said hospitals received 
approval of the AMA for intern training just the same. 
The letters written by Dr. Cutter to the Washington hos¬ 
pitals did not concern GHA and did not mention nor discuss 
GHA, and Dr. Cutter did not discuss GHA with anybodv 
connected with any Washington hospital. Furthermore, 
Dr. Peterson, the hospital inspector for the AMA, who in¬ 
spected the Washington hospitals and made his report 
thereon, testified that he had never heard of GHA, until 
long after the inspection and report were made, and tli^re 
was no testimony to the contrary (R. 870). This evidence 
had no tendency to prove that the hospitals were prim a fajfie 
a party to the conspiracy, and the hospitals were not other¬ 
wise proved to be prima facie a party to the conspiracy. 
This evidence was therefore pure hearsay. 

Another part of the hospital evidence consisted of corre¬ 
spondence, acts and doings between the representatives of 
GHA and the Washington hospitals. This correspondence 
pertained, in large part, to applications by GHA to the 
hospitals for courtesy privileges for its doctors. This 
correspondence, and the acts and doings of the parties 
thereto, was highly prejudicial because the hospitals gen¬ 
erally denied the request of GHA for hospital privileges f|>r 
its doctors. The evidence had no tendency to prove that 
the hospitals were prima facie a party to the conspiradv, 
and the hospitals had not been proved by other evidence to 
be prima facie a party to the conspiracy. This type of evi¬ 
dence was particularly prejudicial because the Government 
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throughout the trial contended that the actions of the hos¬ 
pitals were instigated by the defendants. The admission 
of this type of evidence was error. 

Another part of the hospital evidence consisted of corre¬ 
spondence between DMS and the Washington hospitals. 
This evidence was of a type and merely showed that DMS 
called the attention of the Washington hospitals to the 
DMS resolution of December 1, 1937 (R. 459), requesting 
the Washington hospitals wherever possible to follow the 
recommendations of the AMA regarding the constitution 
of their entire medical staffs, namely, that each appointee 
be a member of DMS or a local medical society in his im¬ 
mediate neighborhood; and the DMS furnished the hos¬ 
pitals with its approved list of the organizations and indi¬ 
viduals engaged in the practice of medicine in the District 
of Columbia and vicinity, and advised the hospitals of cer¬ 
tain requirements of the constitution of DMS. There is no 
evidence in the record that any threat was made by DMS 
to any hospital to the effect that if they did not follow the 
recommendation of DMS that any jmessure of any kind 
would be brought upon them. The foregoing proof was not 
evidence tending to show that the hospitals were prima facie 
a party to the conspiracy, and there was no other evidence 
tending to show that the hospitals were prima facie a party 
to the conspiracy; therefore this type of evidence was 
hearsay. 

(d) Hearsay evidence consisting of acts, doings, state¬ 
ments, and letters of parties when there was no prima 
facie proof that said parties were conspirators. 

The first glaring example of the admission of hearsay 
evidence of this kind was the admission in evidence of the 
acts, doings, letters, and statements of the Harris County 
Medical Society, the Washington Academy of Surgery, Dr. 
Leon Alphonse Martel, and Dr. Joseph Rogers Young. 
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At the close of the Government’s case the court directed 
a verdict in favor of these four defendants, thus holding 
that no prima facie case of conspiracy had been established 
as to them. Yet the following exhibits pertaining jo the 
acts, doings, statements, and letters of the Harris Cbunty 
Medical Society were received in evidence and read to the 
jury: Gov. Exs. 72, 73-A, 80, 81, 124, 126, 127, 538, 53j>, 540, 
541, 543-A, 545, 556, 558, 560, 563, 564. 

Some of these exhibits were as follows: 

Gov. Ex. 72 (R. 701). A letter dated October 30, 
1937, from Dr. Conklin, Secretary DMS, to Dr. Taylor, 
Secretary, Texas State Medical Association, advising 
that GHA “is progressing,” and among other things 
had on its staff a Dr. Selders, a member of the Texas 
State Medical Association. 

Gov. Ex. 73-A (R. 702). A letter dated November 4, 
1937, from the aforesaid Dr. Taylor to the aforesaid 
Dr. Conklin, read in part: 

“Please let me know just as soon as the situation 
has developed in the District of Columbia to such an 
extent that charges of unethical conduct may b^ suc¬ 
cessfully lodged against Dr. Selders. I will see that 
the facts are laid before his society. 7 don’t believe 
the members * * * will stand for anything of this 
sort * * *.” 

Gov. Ex. 538, a letter from Columbia Hospital to Dr. 
Taylor, dated Nov. 25, 1937, seeking “aid in determin¬ 
ing the qualifications of Dr. Raymond E. Selders” read 
in part (R. 703): 

“Dr. Selders is an employee of a medical coopera¬ 
tive or insurance organization recently formed by em¬ 
ployes of the Home Owners Loan Corporation. This 
movement has received national attention and hcu\ ex¬ 
cited much opposition in local medical circles.” 

Gov. Ex. 539, a letter from Dr. Coole to Columbia 
Hospital (regarding the qualifications of Dr. Raymond 
E. Selders) (R. 704) read in part: 


lOe 
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“• * * He is an employee of the Home Owners 

Loan Corporation in a contract medical capac¬ 
ity * * 

“The Harris County Medical Society strongly con¬ 
demns any such practice and if # * * true, Dr. Sol¬ 
ders will be subject to disciplinary action on the part 
of the Society.” 

Gov. Ex. 81, a letter from Harris County Medical 
Society to Secretary of the District Medical Society, 
dated Jan. 14, 1938, requested “ information ” about 
“the medical status of # # * GHA.” (R. 704.) 

Gov. Ex. 80, a letter from Dr. Conklin to Harris 
County Medical Society, dated Jan. 19, 1938, advised 
two members of the District Medical Society had ac¬ 
cepted employment and that one resigned from the 
Home Owners Loan Corporation and the other con¬ 
tinued in its employment and had a trial for violating 
the Society’s Constitution, and read in part (R. 705): 

“It would seem that he will lose his membership.” 

Gov. Ex. 540, a letter from Harris County Medical 
Society to Dr. Selders, dated Jan. 31, 1938, advised 
that at a meeting of the Harris County Medical So¬ 
ciety, dated Jan. 26, 1938, it was reported that a mem¬ 
ber had accepted a position with Group Health Asso¬ 
ciation and that “ under their interpretation of the 
Code of Ethics of the AMA * * * it was unethical 
for one of our members to accept a position of this 
kind.” (R. 705.) 

Gov. Ex. 541, a letter from Dr. Selders to the Harris 
County Medical Society, dated Feb. 10, 1938, requested 
a statement of the grounds for the Society’s action (R. 
705). 

Gov. Ex. 556, excerpt from minutes of the Harris 
County Medical Society, dated Jan. 26, 1938, reported 
on “one of our members affiliated with a contract or¬ 
ganization in Washington, D. C.” (R. 706). 

Gov. Ex. 558, excerpt from minutes of Harris County 
Medical Society, dated Mar. 30, 1938, reported in part 
(R. 706): 

“* * * the Board of Censors preferred formal 
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charges of unethical practice against Dr. Raymohd E. 
Selders.” 

Gov. Ex. 545, a letter from the Harris County Mejdical 
Society to Dr. Selders, dated April 15, 1938, advised 
him of the “charges’’ against him (R. 706). 

Gov. Ex. 543-A, a letter from the Board of Censors 
of the Harris County Medical Society, dated Mar. 9, 
1938, detailed the “unethical charges” against Dr. 
Selders (R. 707). 

Gov. Ex. 560, an excerpt from the minutes o:’ the 
Harris County Medical Society, dated April 27, jl938, 
detailed the proceedings on the “charges” aghinst 
Dr. Selders. It was voted to refer the controversy to 
the Judicial Council of the AM A (R. 708). Testimony 
was admitted to show that was done (R. 708). 

Gov. Ex. 563, excerpt from the minutes of Harris 
County Medical Society, dated Nov. 23, 1938, reported 
a “frank discussion * * * regarding the Dr. Ray¬ 
mond E. Selders matter * * *” and it was voted 

“due to the various legal questions involved * * ° the 
charges of unethical conduct * * * be dismissed 

without prejudice.” (R. 709) 

Gov. Ex. 564, excerpt from minutes of Harris County 
Medical Society, dated Nov. 30, 1938, showed that ap¬ 
plication of Dr. Selders “for a transfer * * ° be 

granted * * \” (R. 710) 

The prejudice resulting to the defendants under the con¬ 
tentions of the Government that Harris County Medical 
Society was a co-conspirator (which the proof failed to 
establish, R. 729) from the erroneous receipt in evidence of 
the foregoing incompetent and hearsay evidence is ap¬ 
parent. 

As to the Washington Academy of Surgery, the Govern¬ 
ment throughout the trial relied on the theory thaj the 
members of certain committees of DMS and members of 
the Washington Academy of Surgery were the same per¬ 
sons, and that the fact that the Washington Academy of 
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Surgery recommended to the Washington hospitals that 
Dr. Selders (surgeon for GHA) be not given courtesy privi¬ 
leges at the hospitals was part and parcel of the con¬ 
spiracy. The records of the Washington Academy of 
Surgery pertaining to Dr. Selders, and the letters of the 
Washington Academy of Surgery to the hospitals recom¬ 
mending that he be not given courtesy privileges were re¬ 
ceived in evidence, even though the court found that there 
was no prima facie proof that the Washington Academy 
of Surgery was a party to the alleged conspiracy. Some 
of the evidence of this nature was as follows: 

Gov. Ex. 445-A (R. 593). Minutes of a meeting of the 
Academy, December 8, 1937, read in part: “The com¬ 
mittee is attempting to obtain further information on 
Dr. Raymond E. Selders and is not yet able to act on 
his application.” 

Gov. Ex. 446-A (R. 592). A letter dated December 9, 
1937, from Dr. Fishback to Dr. Lyons (officers of the 
Academy) read in part: “I am anxious to talk to you 
before you reach any decision on Dr. Selders, especially 
if there is feeling that he will be disapproved purely 
because of his connection here in Washington.” 

Gov. Ex. 444-A (R. 592, 593). Minutes of a meeting 
of the Academy, dated December 10,1937, read in part: 
“Discussion concerning Group Health Association en¬ 
sued * * *. A motion was passed requesting Hos¬ 

pital Privileges Committee to consider the ethics of any 
applicant * * * as defined by American Medical 

Association * * 

Gov. Exs. 447-A, 448-A, 449-A, and 450-A, letters 
dated in January, 1938, from the Academy to Columbia, 
Providence, Georgetown, and Garfield Hospitals, all 
read in part: “The committee recommends disapproval 
of the application of Dr. Selders.” 

The receipt of this prejudicial and hearsay evidence, and 
the denial of the defendants 1 written motion to strike the 
same, and the denial of the defendants’ written motion at 
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the close of all the evidence to strike the same as a p^rt of 
the hearsay evidence was error. 

The following prejudicial evidence was admitted as show¬ 
ing the statements of Dr. Martel, in favor of whom a verdict 
was directed. 

Gov. Ex. 516 (R. 622, 623). Minutes of a meeting of the 
Executive Committee of Georgetown Hospital Jure 20, 
1938, showing that Dr. Martel made the following state¬ 
ments : 

“Dr. Martel thought that Mr. Penniman was pressing 
Sister on a good opportunity. Being an emergency 
case, Sister consulted with Drs. * * * Martel * * *. 
All agreed to admit patient as emergency. Now we 
must consider is the case still emergency. If pa¬ 
tient is moved what would be the consequences. Fur¬ 
thermore Dr. Selders says he doesn’t care who treats 
the patient but patient must pay doctor. They wijl not. 
* * * Dr. Martel moved that Dr. Selders be informed 
case ceases to be an emergency and should cease treat¬ 
ing case. * * * j)r. Martel moved that emergency 
no longer exists. Passed 5 no, 10 yes. Sister Rodri¬ 
guez moved that although permission was given to 
treat the case now that the case has become operative 
it must be done under supervision of one of our ap¬ 
proved orthopedic surgeons according to the rules of 
the hospital. Passed unanimously. ’ ’ 

The following prejudicial hearsay evidence was adihitted 
as showing the actions of Dr. Young, in favor of whom a 
verdict was directed. Dr. Young was a member of the Hos¬ 
pital Committee of DMS and on the regular medical staff 
of Eastern Dispensary and Casualty Hospital, and was 
present at a conference between the president of GHA and 
others representing GHA and the president of the board of 
directors of Casualty Hospital when GHA was seeking 
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hospital privileges for its doctors in Casualty Hospital. 
Dr. Young participated in a conference (R. 638) at which 
hospital privileges were denied to GHA doctors. If there 
was no evidence in the record that Dr. Young was prima 
facie a party to the conspiracy, the discussions and argu¬ 
ments at this conference were pure hearsay and prejudicial. 


In addition to the hearsay evidence adduced through the 
defendants in whose favor a verdict was directed, the follow¬ 
ing hearsay evidence was received. 

A letter containing the rankest of hearsay from a Dr. 
Ireland to Dr. Cutter (which was never answered), 
dated Mar. 27,1937, stating that a Dr. Jones telephoned 
the “Surgeon General that GHA was an entering wedge 
to state medicine, and that the Surgeon General told 
Ireland that he and Jones were dropping it like a hot 
cake”, over defendants’ objections, was read in evidence 
(Gov. Ex. 295, R. 264, 265). 

What “an intern” at Emergency Hospital said to 
a GHA patient (R. 656). 

What “a hospital doctor” at Garfield Hospital said 
to a member concerning Group Health Association 
(R. 694). 

What “a night supervisor” at Sibley Hospital said 
to a GHA member, and what was said over a telephone 
between that “night supervisor” and Dr. Selders con¬ 
cerning his right to operate at Sibley Hospital (R. 688- 
691). 

What “instructions” a member of GHA (wife of a 
GHA patient) gave to the “cashier” at Sibley Hospital 
and the “cashier’s” oral reply (R. 687, 688). 

What a GHA doctor told a GHA patient concerning 
the patient’s ailment (R. 651). 

Why a GHA doctor resigned from GHA, wdien the 
reason was derived from a hearsay source (R. 717). 

What GHA President Penniman said the surgeon 
said to a GHA doctor in the Mary Francis Stuart case 
(R. 164). 



What occurred and what was said between Mr. Pen- 
niman and a GHA doctor (Dr. Lee) (R. 165, 166j). 

What the hearsay reasons were for GHA incurring 
“additional medical expense” (R. 541, 542). 

What Dr. Price (a GHA doctor) said to GHA Presi¬ 
dent Kirkpatrick, just because he, Kirkpatrick, put 
that hearsay in a letter and sent it to Dr. Ne|ill (an 
acquitted defendant) about how “a heart specialist” 
had not properly “consulted” with Dr. Price (R. 544, 
545). 

What an admitting nurse at Sibley Hospital had 
written as “her own personal memorandum” o^ what 
she was told verbally (Gov. Ex. 469, R. 597, 613) and 
what the deceased president of Sibley Hospital told 
her during his lifetime about not letting in GT1A doc¬ 
tors at Sibley Hospital (R. 597, 598). 

What a GHA doctor said “a girl” in the admitting 
office at Georgetown Hospital said to him (Rj 626), 


and what “Sister James Joseph” there said to him 
(R. 626, 627), and what Sister Joseph said Siste r Rod¬ 
riguez said (R. 627) and what Sister Rodriguez “told 
him” (R. 627, 628) about not being permitted to bring 
patients into Georgetown University Hospital. 

What GHA President Kirkpatrick said “thi con¬ 
versation was” between Mr. Kirkpatrick and Mr. Gist 
Blair, and what a “Dr. Mitchell” said concerning 
GHA’s applications for hospital privileges for all of 
its medical staff (R. 632, 633). 

What GHA President Kirkpatrick said Mr. Aspin- 
wall of Garfield Hospital said concerning Dr. Seiders’ 
hospital privileges, and under the guise of than con¬ 
versation to permit Mr. Kirkpatrick to testify as fol¬ 
lows (R. 636): 

“• * * that word had come to me thqt the 

physicians of at least one hospital in Washington 
* * # had threatened to walk out if any member 

of the staff of Group Health Association weife ad¬ 
mitted to that hospital.” 

What GHA President Kirkpatrick said Mr. Rogers 
and Dr. Young at Casualty Hospital said to hin^ con¬ 
cerning GHA’s applications for courtesy privileges of 
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its staff at that hospital and pertaining to his request 
to rent hospital rooms (R. 638). 

The prejudice resulting to defendants from rank hear¬ 
say evidence of that character illustrated requires a re¬ 
versal. Stager v. United States, 233 F. 510. 

It is just the type of evidence which the Court held re¬ 
quired reversal, even under the enlarged rules of evidence 
applicable to administrative hearings in Tri-State Broad¬ 
casting Co. v. Federal C. Comm’n, 68 App. D. C. 292, 
294, 295, 96 F. 2d 564-567. 

In addition to the hearsay evidence of the acts and doings 
of persons against whom it is admitted no prima facie case 
of conspiracy has been established, there was admitted evi¬ 
dence of the acts, doings, statements, and letters of the 
individual defendants, who were found “not guilty,” which 
was highly prejudicial to the corporate defendants. The 
defendants contend that there was no evidence tending to 
show that any of these individual defendants were prima 
facie parties to the conspiracy as charged. The evidence 
which was admitted pertaining to the acts and doings of 
the individual defendants who were discharged, had no 
tendency to prove that said individual defendants entered 
into a conspiracy agreement as charged, and there was no 
other evidence tending to prove that any of these individual 
defendants were prima facie parties to the conspiracy, and 
therefore such evidence was hearsay. It was merely a 
mass of evidence that had a tendency to appeal to the 
passion and prejudice of the jury. It was hearsay evi¬ 
dence and it was error to receive it. Examples of such 
evidence were the mass of statements, arguments, and 
opinions of the individual members of DMS and of its 
committees gleaned from the minutes of DMS and its com¬ 
mittees. 
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Other examples of such evidence were the testimony of 
the presidents of GHA and Mr. Zimmerman, who tiook a 
great interest in GHA, as to what some individual defend¬ 
ants had told them. The admission of any and al( such 
hearsay evidence pertaining to the acts, doings, letters, 
statements, arguments, and opinions of any individual de¬ 
fendant against whom a prima facie case of conspiracy 
had not been made was error. 

The jury exonerated every individual whose activities 
could have in any real way had anything to do with the 
alleged conspiracy agreement to restrain trade as changed; 
yet by some peculiar quirk of human nature, the jurv con¬ 
victed the corporations, who could perform no act Vhich 
would make them a party to the conspiracy agreement ex¬ 
cept through the acquitted individual defendants. No man 
can say that it was not this very hearsay evidence which 
caused the peculiar verdict. The admission of such evidence 
was prejudicial error. Stager v. United States, 233 Fl 510, 
Pope v. United States, 289 F. 312. 

The cases showing that the admission of such hearsap evi- 
dence prevented the defendants from receiving an ade¬ 
quate and separate consideration of their defenses are set 
out herein under Point IV. 

VII. | 

THE COURT ERRED IN REFUSING EVIDENCE 
OFFERED BY DEFENDANTS. 


Defendants insist that the trial court misapprehended 
the rule pertaining to the admissibility of evidence ujider 
a charge of conspiracy to violate the Sherman Act when 
it refused to admit the evidence hereinafter referred to. 

The evidence offered and refused and the offers of p^oof 
pertained to so many ultimate facts that it would be unduly 
repetitious to cite them under each ultimate fact, and we 
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will therefore set forth the evidence offered and refused 
and the offers of proof made, and then set forth the 
ultimate facts which such evidence and such offers tended 
to prove. 

Before doing so the Court should be advised that no 
question is presented pertaining to the form of the offer 
of proof nor to the fact that defendants did not call wit¬ 
nesses or produce documents to support the offers in each 
instance because in that connection the following occurred 
(R. 1438): 

“Mr. Richardson: We have some doubt as to whether 
the offer of proof should not be re-drawn and be ampli¬ 
fied, unless the Government is willing that the record 
should show by stipulation that no point is made as 
to the form of the offer and that the Government does 
not make any point that we have not called the wit¬ 
nesses or produced the documents and, under oath, 
attempted to elicit the testimony. 

“The Court: I understood we had all agreed upon 
that, that we were not going through the useless for¬ 
mality of producing witnesses. When you made your 
written offer to prove these things, we all accepted 
the assurance that the witnesses would be available and 
that testimony could be offered tending to prove it. 
In making my ruling I assumed that such proof was 
available.” 

The defendants offered, and the offer was refused, Def. 
Ex. 30 (R. 910-920) a letter dated December 21, 1937, from 
the Secretary of the DMS to Dr. Woodward of AMA en¬ 
closing a copy of a letter dated Dec. 16, 1937, from the 
Comptroller General of the United States to Senator Mc- 
Carran, which letter contained Exhibits (a) to (p) inclu¬ 
sive; most of which letters were from the files of HOLC, and 
will be hereinafter set forth in date order. The substance 
of the letter and the enclosed exhibits were that HOLC had 
no lawful right to pay money to GHA; that HOLC had no 
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lawful right to honor the assignments of wages of it^ em¬ 
ployees in favor of GHA; and that HOLC had no lawful right 
to make purchases in behalf of GHA at government disdount 
rates. 

Defendants made an offer of proof (R. 940-945) as| fol¬ 
lows : 

“The defendants then stated to the Court that the 
illegality of Group Health and of the Home Ow|ners 
Loan Corporation payment of $40,000 to Group Health, 
the contract between Group Health and the Home Own¬ 
ers Loan Corporation under which Group Health sold 
$40,000 worth of medical services to the Home Owners 
Loan Corporation, the actual payment of this $40,000, 
by the Home Owners Loan Corporation; the economic 
unsoundness of Group Health, the illegality of the 
operations of Group Health, the ruling of various pub¬ 
lic law enforcing officials and several Congressional 
committees that Group Health was operating illegally, 
the opinion of Justice Bailey in a declaratory judgment 
suit, the necessity for revamping the by-laws of Group 
Health to overcome apparent illegality, the order of the 
United States Attorney and the Corporation Counsel 
to Group Health to cease its operations because con¬ 
trary to law, and the unprofessional advertising, so¬ 
liciting and coercion of Group Health and the sub¬ 
sidized, unethical and illegal character of the practice 
of Group Health were factual issues in the case, were 
widely discussed in the evidence of the Government, 
were known to the defendants, were believed by the! de¬ 
fendants, and were matters and circumstances tendin 
to aid the Court and jury in determining the truth and 
the consequences and reasonableness of the acts charged 
to the defendants, and the intent of the defendants in 
doing those acts, and that all the defendants did was to 
engage in lawful argument and persuasion. Defe 
ants offered to prove said facts, and then made the Fol¬ 
lowing formal offer of proof: 

“Defendants’ Offer of Proof 

“On the question of the illegality of Group Hedlth 
Association, Inc., and the receipt by it from Home Own- 
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ers Loan Corporation of $40,000 illegally, the defend¬ 
ants offer to prove as facts and circumstances known 
to these defendants during the times herein involved: 

“1—The charter of Group Health Association, Inc., 
and the amendments thereto which are contained in a 
stipulation herein. 

“2—The By-laws of Group Health Association, Inc., 
and amendments thereto which were in effect during 
the period of the indictment and which are contained 
in a stipulation herein. 

“3—The facts known to these defendants pertaining 
to the actual operations of Group Health Association, 
Inc., which the defendants say tend to show that Group 
Health Association, Inc., was a corporation practicing 
medicine contrary to law and engaged in the business 
of insurance contrary to law. The said facts will show 
among other things the following: 

“(a) That Group Health Association, Inc., entered 
into contract with Home Owners Loan Corporation 
wherein it offered as a corporation to render and de¬ 
liver to Home Owners Loan Corporation certain medi¬ 
cal services therein described for a consideration of 
$40,000.00. 

“(b) That Group Health Association, Inc., as a cor¬ 
poration contracted with its members to furnish them 
medical service, and that Group Health Association, 
Inc., did furnish medical service to its members. 

“(c) That Group Health Association, Inc., as a cor¬ 
poration employed doctors to work in a clinic, rented 
and operated by Group Health Association, Inc., there 
to treat and render medical service to the members of 
Group Health Association, Inc., pursuant to the con¬ 
tract between Group Health Association, Inc., and its 
members. 

“(d) That the trustees of Group Health Associa¬ 
tion, Inc., together with the lay administrator and other 
lay employees of Group Health Association, Inc., dom¬ 
inated and directed the rendering of medical service 
by Group Health Association to its members. 

“(e) That no doctor could be employed or discharged 
by Group Health Association, Inc., without the consent 
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and approval of the board of trustees, all of whom 
laymen. 

“(f) That Group Health Association, Inc., as a cor¬ 
poration, was practicing medicine and was not a broker 
which brought together the members of Group Health 
Association and the doctors who rendered medical 
service to them. 

“4—That Group Health Association, Inc., was sub¬ 
sidized by Home Owners Loan Corporation and re¬ 
ceived from Home Owners Loan Corporation nnpney 
and other things of value belonging to the Uhited 
States, contrary to law. 

“5—That Group Health Association, Inc., entered 
into a contract with Home Owners Loan Corporation 
wherein it promised to perform certain medical serv¬ 
ice for Home Owners Loan Corporation and, in return, 
received money and things of value belonging to the 
United States, contrary to law. 

“6—The members of Group Health Association, Inc., 

assigned to Group Health Association portions of tpeir 

salaries, due or to become due, from Home Owhers 

Loan Corporation, contrary to law, and that deductions 

were made from the said salaries bv Home Owners 

* 

Loan Corporation and paid to Group Health Associa¬ 
tion, Inc., contrary to law. 

“7—Resolutions were passed by Home Owners Loan 
Corporation authorizing contract and amended contract 
with Group Health Association, Inc., for the furnish¬ 
ing of medical service by Group Health Association to 
Home Owners Loan Corporation, all without autho rity 
of law. That resolutions were passed by Home Owners 
Loan Corporation approving By-Laws of Group Health 
Association, Inc., which in substance and in effect pro¬ 
vide that said Group Health Association, Inc., shcjuld 
at all times have on its board of trustees at least :wo 
members thereof who were designated and appointed 
by Home Owners Loan Corporation, all without au- 
thoritv of law. 

“8—That Home Owners Loan Corporation receiyed 
legal opinion from its attorneys in substance holding 
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and conceding that Group Health Association, Inc., 
was engaged in the insurance business, contrary to law, 
and engaged in the practice of medicine, contrary to 
law, unless and until its By-laws were changed, and as 
a result thereof said By-laws were so changed, and 
that these alleged conditions, or part thereof, existed 
until at least May 2,1938. 

“9—That the Acting Comptroller General of the 
United States held and found that the payments by 
Home Owners Loan Corporation to Group Health As¬ 
sociation were made and incurred without authority of 
law to the knowledge of the defendants. That said 
Acting Comptroller General also held and found that 
the aforesaid contract between Group Health Associa¬ 
tion, Inc., and Home Owners Loan Corporation was a 
contract for the sale of medical service contrary to law 
to the knowledge of the defendants. 

“10—That a duly authorized proper committee of the 
House of Representatives of the United States held 
and found that payments by Home Owners Loan Cor¬ 
poration to Group Health Association, Inc., were an 
illegal diversion of the money of the United States, to 
the knowledge of the defendants. 

“11—That the United States District Attorney of 
the District of Columbia and the Corporation Counsel 
of the District of Columbia held and found that the op¬ 
erations of Group Health Association, Inc., were con¬ 
trary to law up to the time of the entry of the decree 
in Group Health Association, Inc., vs. Moor, et al., to 
the knowledge of the defendants. 

“12—That several attorneys consulted by defend¬ 
ants advised that the operation of Group Health Asso¬ 
ciation, Inc., was contrary to law, and defendants so 
believed. 

“13—That several attorneys consulted by defendants 
advised that Chapter 9, Article IV, section 3, of the con¬ 
stitution of the Medical Society of the District of Co¬ 
lumbia was a legal provision, and defendants so be¬ 
lieved. 

“14—That several attorneys consulted by defend¬ 
ants advised that the Principles of Ethics of the Ameri- 
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can Medical Association and all thereof were legal, and 
defendants so believed. 

“15—That several attorneys consulted by defendants 
advised that they had a legal right to enforce Chapter 
9, Article IV, section 5, of the constitution of the Medi¬ 
cal Society of the District of Columbia, and defendants 
so believed. 

“16—That all of defendants’ acts and doings were 
for the purpose of advancing their own interest and to 
protect their own society association rules of ethics 
and method of distributing medical service and to re¬ 
pel an assault on the same by Group Health Associa¬ 
tion, Inc., as distinguished from the purposes of re¬ 
straint as alleged in the indictment. 

“17—That the defendants believed that the $40,000 
and other things of value paid by Home Owners Loan 
Corporation to Group Health Association, Inc., 1»vas 
an illegal diversion of the money of the United States. 

“18—That belief on the part of the defendants that 
Group Health Association, Inc., was illegally engaged 
in the practice of medicine, had received public fu^ids 
unlawfully, and illegally engaged in operating an in¬ 
surance company, was in part the basis for the follow¬ 
ing acts of defendants: 

“(a) Enforcement of Chapter 9, Article IV, section 
5, of the constitution of the Medical Societv of the Dis- 
trict of Columbia, by disciplinary proceedings. 

“(b) The issuance of the so-called ‘white list.’ 

“(c) Refusal, if any, to consult with the doctors 
employed by Group Health Association, Inc. 

“(d) In enacting and distributing a resolution of 
the Medical Society of the District of Columbia dated 
December 1, 1937. 

“(e) The correspondence conducted between the de¬ 
fendants and between defendants and third persons re¬ 
lating to Group Health Association, Inc. 

“(f) Discussions, remarks, motions, and other per¬ 
tinent acts of defendants, relative to Group Health As¬ 
sociation, Inc., its doctors, memberships and operations. 

“19—That because of the belief of the defendants in 
the illegality of the operation of Group Health Aspo- 
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ciation, Inc., and the illegality of the payment of cer¬ 
tain moneys by Home Owners Loan Corporation to 
Group Health Association, Inc., the acts and doings of 
defendants in the premises were reasonable argument 
and persuasion, or reasonable regulation of profes¬ 
sional practice. 

“20—That the illegality or belief in the illegality of 
Group Health Association, Inc., brought into opera¬ 
tion Chapter 9, Article IV, section 5, of the constitution 
of the Medical Society of the District of Columbia. 
The said section 5 is valid and it was and is lawful for 
the Medical Society of the District of Columbia to re- 
fuse to approve a contract between one of its members 
and a corporation illegally practicing medicine, or 
which it reasonably thinks is illegally practicing medi¬ 
cine. If this were not true, the Medical Society of the 
District of Columbia would be required to approve a 
contract between one of its members and a corporation 
illegally practicing medicine. The result of such an 
approval would subject the doctor in question and the 
Medical Society to a prosecution for violation of a law. 
The action of the Medical Society of the District of 
Columbia in refusing to approve such a contract is not 
evidence of a conspiracy in restraint of Group Health 
Association, Inc., but directly an effort to prevent its 
members from contracting with a corporation illegally 
practicing medicine. If the Medical Society of the 
District of Columbia cannot so enforce the provisions 
of its constitution it will be destroyed.” 

The court ruled that none of the evidence described in the 
foregoing oral and written offer of proof was admissible, 
and refused to receive in evidence the character of evidence 
described in the offer, and filed a written opinion thereon 
(R. 945-948). In that connection, the court said his opinion 
included the oral and written offer of proof as revised and 
explained by counsel for defendants. At other places in 
the record (R. 1026,1435) with reference to whether the evi¬ 
dence would be admissible to show that subsidies were 
granted to GHA with the knowledge of the defendants, the 
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court ruled that it would not consider such evidence as ad¬ 
missible, and said: 

t<# * * j d 0 no t re g ar d the financial and economic 
affairs of GHA as material to the issues of the case.” 

Defendants asked the following question (R. 961) of 
Percy S. Brown, Treasurer and Trustee of the Twentieth 
Century Fund, after he had testified that the Twentieth Cen¬ 
tury Fund supported Health Economics Association, Inc.: 

“Q. And Mr. Brown, of your own personal knowl¬ 
edge, do you know whether it was the Health Econom¬ 
ics, Inc., which was instrumental in having HOLd} set 
up GHA?” 

This question was objected to, and thereupon defendants 
offered to prove by the witness and through the various 
reports and audits identified by him that Health Economics 
Association, Inc., was instrumental in setting up GHA and 
furnishing it with financial support, for the purpose of show¬ 
ing that GHA was subsidized, and to meet the testimony of 
the witnesses Penniman and Zimmerman. The objection 
was sustained to the question, and the offer of proof was 
refused. 

The following offer of proof was made by the defendants 
(R. 1011): 

“Thereupon the defendants stated to the Court that 
they desired to prove that Group Health was the recip¬ 
ient of subsidies during the period involved in the con¬ 
troversy, from the Twentieth Century Fund and asso¬ 
ciates of the Twentieth Century Fund, and bearing on 
the question of the approval or disapproval of Group 
Health by the local Medical Society, and as showing the 
income and charges of Group Health and that its dper- 
ations violated the principles of medical ethics, de¬ 
fendants’ rules and regulations and Constitution and 
By-Laws, and disrupted fair competition in the com¬ 
munity among the doctors; also as bearing on the ques¬ 
tion whether Group Health could furnish the kind of 

lie 
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medical service that it promised on dues received from 
members, and further as bearing on the question 
whether Group Health was in fact a spontaneous 
plan of HOLC employees, by showing that Group 
Health rather was a social experiment carefully 
planned by the executives of HOLC in collabora¬ 
tion with the Twentieth Century Fund and funds 
associated with it, or set up and financed by it for 
carrving out social schemes of doubtful legalitv for 
providing medical service on what was closely akin, if 
not in fact, an insurance basis; and proposed to show 
the background of Group Health and the Twentieth 
Century Fund, and associated organizations; and that 
the Twentieth Century Fund gave $6,000 to Health 
Economics Association, Inc., in 1936, to be used in con¬ 
nection with Group Health, and in January-Februarv, 
1937, gave Group Health $22,000 for use during the 
next year; that a large portion of that money was used 
to set up GHA; beginning in August, 1938, $500 a 
month was paid by the Good Will Fund to Perry Tay¬ 
lor, administrator of Group Health, and that continued 
up until the time of the indictment, and that in the 
spring of 1938 Group Health borrowed $5,000 from the 
Good Will Fund or Twentieth Century Fund; that on 
these various questions factual issues had been pre¬ 
sented by the testimony of Government witnesses, no¬ 
tably Penniman, who made the statement that Group 
Health was operated successfully on dues, with the one 
exception of the purchase of equipment, which was 
made under a $40,000 grant from the HOLC, and that 
there were no contributions from any other organiza¬ 
tion; that he didn’t know what grants were made by 
Good Will Fund, or who paid the salary of the adminis¬ 
trator, Perry Taylor, from August, 1938.” 

Defendants then offered in evidence excerpts from the 
annual reports and the financial accounts of the Twentieth 
Century Fund, Inc., and the Good Will Fund, Inc., which 
are set forth in the record (R. 1013-1025). (The contents 
of such exhibits will hereinafter appear in date order). 
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It will appear from said exhibits, principally Dfef. Ex. 
38 (R. 1016) and Def. Ex. 41 (R. 1023,1024) that thcj assets 
of the Twentieth Century Fund were approximately ^3,500,- 
000, and that its main objective was to actively promote the 
organization of group payment agencies, i.e., organisations 
through which groups of people might obtain all-around 
medical and hospital care in return for small, fixed periodic 
payments. I 

Such offers of proof amounted to an offer to show that 
the Twentieth Century Fund had set out to destroy the 
private practice of medicine in the United States, arid that 
GHA w’as one of its instrumentalities. In other ivords, 

i 

Twentieth Century Fund, Inc., proposed that henceforth 
in the United States people w’ould pay small, fixed periodic 
payments to organizations and receive their medical care 
from said organizations. If the Twentieth Century Fund, 
Inc., w r ere successful, it is apparent that the private practice 
of medicine in the United States w T ould be destroyed. 

The foregoing offer of proof was refused by the court 
with the statement that the court did not regard the finan¬ 
cial and economic affairs of GHA as material to the ijssues 
of the case. 

i 

Defendants then asked the following question of Dr. 
Henry Rolf Brown, first Medical Director of GHAj and 
made the following offer of proof (R. 1355, 1356): 

“Q. Doctor, under the schedule of dues charged by 
G.II.A. what, if anything, have you to say of the ca¬ 
pacity of G.H.A. to give adequate and complete medical 
care ? ” 


The question was objected to as irrelevant and irjima- 
terial. The objection was sustained. The defendant]* of¬ 
fered to prove the amount of dues originally chargejl by 
Group Health, that it increased these dues, and that ufider 
the dues of GHA complete and adequate medical eare 
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could not be rendered, in the opinion of Dr. Brown. The 
court rejected the offer. 

The defendants offered (R. 1363) and the court refused 
Def. Exs. 48, 49, 50, and 50-A, all of which is contained in 
the minutes of meetings of the Board of Governors of the 
Federal Home Loan Bank Board. The letters and docu¬ 
ments contained in these exhibits will be hereinafter set 
forth in date order. The court refused to receive any of 
this evidence (R. 1435). The court said that it did not 
regard the financial and economic affairs of GHA as mate¬ 
rial to the issues in the case. 

The defendants offered (R. 1420) and the court refused 
Def. Ex. 20, an opinion or a ruling of the Committee on 
Appropriations of the House of Representatives of the 
Congress of the United States, as follows: 

“Group Health Association contribution, Home Own¬ 
ers’ Loan Corporation—Entirely irrespective of the 
merits of the work proposed to be done under the 
Group Health Association, for which the Home Own¬ 
ers’ Loan Corporation recently made a contribution 
of $40,000, the committee is of the unanimous opinion 
that the expenditure was not one authorized by any 
law and that such expenditures should not hereafter be 
made without specific legal authority.” 

Defendants offered and the offer was refused of defend¬ 
ants’ Exhibit 58, which was a petition for a declaratory de¬ 
cree, filed Jan. 27, 1938, in the District Court of the United 
States for the District of Columbia, by GHA and verified 
by the President of GHA, against J. Balch Moor, Superin¬ 
tendent of Insurance, and David A. Pine, Acting United 
States District Attornev for the District of Columbia. 
Paragraphs 13 and 14 of said petition allege that the de¬ 
fendants on or about Jan. 15,1938, had given notice to GHA 
that it was illegal and unless operations were immediately 
suspended, legal proceedings would be instituted. 
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Defendants offered to prove (R. 1429-1435) and the offer 
was refused, Def. Ex. 60, the contents of the pleadings in 
the malpractice suit filed in the District Court for tl}e Dis¬ 
trict of Columbia in the spring of 1940 wherein the Answer 
of GHA contended that its operations were in the nature of 
a broker and that it was not liable for the negligence of its 
doctors; and wherein the doctor involved contended that 
he was an independent contractor, liable only for h:.s own 
individual negligence, if any. 

As indicating that the defendants were barred Tj)y the 
trial court from making any contentions pertaining to the 
illegality of GHA, the following occurred (R. 1440): 

“Mr. Lewin: This is the point I want to make. I was 
concerned with your Honor’s observation about argu¬ 
ment. We cannot expect defense counsel to urge illegal¬ 
ity as justification by referring to what was in the rec¬ 
ord to support it. 

“The Court: No, because if they did I would simply 
have to rule them out of order.” 

As indicating that the contract between HOLC anc^ GHA 
would not be considered in evidence and should not be dis¬ 
cussed the following occurred (R. 1440): 

“Mr. Burke: I asked your Honor whether you in¬ 
tended that the contract of HOLC should be read in evi¬ 
dence or not. 

“The Court: No; I am excluding it. It is no 
read in evidence. ’ ’ 

The letters, documents, and memoranda hereinafter set 
forth in date order were identified and offered in evidence 
and the offer refused. They are set forth in date order for 
clarity so that their relation to the case may be better under¬ 
stood. 

MARCH 1,1935. Def. Ex. 41—Refused (R. 960J1011, 
1012, 1023-25, 1404). The annual report of Twentieth 
Century Fund covering the period from March 1, 1935, 
to February 28, 1936, tending to show that it pai d out 
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a large sum of money for medical economics during that 
period and that Mr. R. V. Rickcord was their Director 
of Medical Economics; that the Trustees of said Fund 
came to the conclusion that its main objective should be 
actively to promote the organization of group-payment 
agencies, i. e., organizations through which groups of 
people might obtain all-around medical and hospital 
care in return for small, fixed periodic payments. 
There was other connecting evidence in the record tend¬ 
ing to show that Mr. Rickcord had conferred with offi¬ 
cials of IIOLC concerning the organization and opera¬ 
tion of GHA, and that the medical economics activities 
the Twentieth Century Fund were transferred to 
Health Economics Association on December 1, 1936, 
and that, as a result of the activities of said association, 
substantial progress had been made in the promotion of 
medical service organizations, chief among which was 
the emplovees in the District of Columbia of the HOLC 
(R. 1021).' 

MARCH 1,1936. Def. Ex. 40—Refused (R. 960,1011, 

1012, 1019-1023, 1404). The Twentieth Century Fund 
annual report for the year 1936 tending to show that the 
Fund’s economic activities were transferred to the 
Health Economics Association on December 1,1936, and 
that, as a result of its activities, substantial progress 
had been made in the promotion of group payment 
medical service organizations, chief among which was 
the employees in the District of Columbia of the HOLC. 
This report shows a disbursement for medical eco¬ 
nomics including the aforesaid Health Economics As¬ 
sociation in the sum of $30,000. 

MARCH 1,1936. Def. Ex. 31—Refused (R. 960,1011- 

1013, 1404). Report on examination of accounts of the 
Twentieth Century Fund for 1936. Shows payment to 
the Medical Economics Department, Health Economics 
Association of $6,010.67. 

OCT. 1, 1936. Def. Ex. 48—Refused (R. 1363, 1364). 
Excerpt from minutes of FHLBB: Mr. R. R. Zimmer¬ 
man, Director of Personnel, and Mr. Luke E. Keeley, 
Washington General Counsel, HOLC, entered the meet- 





167 


ing (of the Board of Governors of the FHLBB) and 
discussed with the Board a plan for group medical serv¬ 
ice for employees of the Board and agencies under its 
supervision. A committee was appointed, consisting of 
these gentlemen and Mr. Loomis, to draft a letter dn this 
subject for the signature of the Chairman of the ikoard 
to be sent to all employees. 

DEC. 1, 1936. Def. Ex. 40—Refused (R. 1019-1023). 
The Twentieth Century Fund annual report for 1936, 
tending to show that as of this date the medical 
economics activities of the Twentieth Century Fund 
were transferred to Health Economics Association and 
that, as a result of the activities of the Twentieth 
Century Fund and of the Health Economics, substantial 
progress had been made in the promotion of mbdical 
service organizations, chief among which was employees 
in the District of Columbia of the Home Owners’ Loan 
Corporation, and the Twentieth Century Fund paid 
Health Economics Association during this vear the sum 
of $6,010.67. 

DEC. 28,1936. Def. Ex. 49—Refused (R. 1363, 1371, 
1372). Memorandum from the office of Horace Rus¬ 
sell, General Counsel, HOLC, to members of FliLBB, 
as follows: I attach for your information a brief ^n the 
question of the authority of FHLBB and the HO[LC to 
incur reasonable expenses in the encouragement of 
* * * the development of an organized medical serv¬ 
ice for the general benefit of its employees, etc. 

DEC. 29, 1936. Defendants Exhibit 33 (R. 960, 1011- 
1013, 1404). Report of examination of accounts of 
Good Will Fund, Inc., from December 29, 1936, jo De¬ 
cember 31,1938. Shows appropriations and grants for 
preventive group medicine and that it holds a promis- 
sory note of GHA dated December 16, 1938, for 85,000. 

JAN. 2S, 1937. Def. Ex. 48—Refused (R. 1363,1364). 
Notice from the Vice Chairman of FHLBB to all em¬ 
ployees of FHLBB, Washington, D. C., as follows: Ar¬ 
rangements have been made for a meeting of ajll em¬ 
ployees of the FHLBB and its agencies at the Govern¬ 
ment Auditorium January 28. The subject of tlje for- 
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mation of a group medical association is to be pre¬ 
sented. It is requested that all but minimum skeleton 
staffs required to handle telephones, etc., attend 
promptly at 4 o’clock. 

FEB. *24, 1937. Def. Ex. 22, Exhibit P thereto—Re¬ 
fused (R. 868,1404,1419). Application for membership 
in GHA showing the dues on a family basis to be $1.65 
each pay day (semi-monthly) and on an individual basis 
$1.10 each pay day and showing that the applicant may 
authorize and request his employer to deduct semi¬ 
monthly from his salary check the amount indicated and 
remit the same to GHA. 

FEB. 28, 1937. Def. Ex. 50—Refused (R. 1397). 
This is a “prospectus” which was in the minute file of 
the Secretary of the FHLBB. It was propaganda in 
favor of a prepayment medical service plan for em¬ 
ployees of FHLBB and affiliated agencies. 

MARCH 1, 1937. Def. Ex. 32—Refused (R. 960, 
1011, 1013, 1404). Report on examination of accounts 
of Twentieth Century Fund for 1937, showing a con¬ 
tribution to Health Economics Association of $16,- 
642.14. 

MARCH 1, 1937. Def. Ex. 39—Refused (R. 960, 
1011, 1012, 1016-1019, 1404). Annual report of the 
Twentieth Century Fund for 1937. It shows the pay¬ 
ment by the Fund to Health Economics Association of 
$16,642.14 and stated that a final grant was made to 
the Health Economics Association to complete the obli¬ 
gations which it had already undertaken. A disburse¬ 
ment to the Good Will Fund (Credit Union’s Special 
Fund) of $17,050 is shown. 

MARCH 1, 1937. Def. Ex. 49—Refused (R. 1363 
and 1378). Memorandum from R. R. Zimmerman, 
GHA, to Mr. Stevenson, et al., of FHLBB, as follows: 
This is something of a prospectus of our proposed 
group health plan. Arrangements have been made for 
Mr. Rickcord of the Twentieth Century Fund to dis¬ 
cuss details of the plan with the Board at 10:30 o’clock 
tomorrow morning. I am giving you this prospectus 
as you may have opportunity to sketch the material 
before the meeting. 
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MARCH 1, 1937. Def. Ex. 50—Refused (R. 1363, 
1379). This is the prospectus mentioned in the fore¬ 
going memorandum of even date from Mr. Zimmerman 
to Mr. Stevenson, et al. It is entitled Group Health 
Association, Inc., for Employees of FHLBB and Affili¬ 
ated Agencies. It states that Mr. Rickcord oif the 
Twentieth Century Fund assisted materially iii the 
formation of the plan. It states that the benefits of 
the plan are primarily for the employees of the Wash¬ 
ington office but through action taken by the Medical 
Director it is believed that similar benefits may be made 
available to all field employees, especially thosje in 
regional offices, by cooperating with similar groups in 
other cities. It is stated that the employees would elect 
a Board of Trustees, who, in turn, would appoint a 


Medical Director and a Business Administrator. T^iere 
would be assistants, including physicians, technicians, 


nurses and clerical employees. 

MARCH 2,1937. Def. Ex. 22A, Exhibit C thereto— 
Refused (R. 1410). Excerpt from the minutes ofj the 
Board of Directors, HOLC, as follows: Mr. Rickpord 
explained details of a proposed group medical service 
plan. Messrs. Russell and Zimmerman were directed 
to prepare and present a definite outline of procedure 


for consideration by the Board of Directors. 

MAR. 9, 1937. Def. Ex. 50-A—Refused (R. 1363, 
1389). Memo from R. R. Zimmerman to T. D. AVebb on 
the Board of HOLC, giving the names of those nomi¬ 
nated bv the nominating committee from which eleven 
members of the Board of Trustees of GHA will be 
elected. 

MARCH 11, 1937. Def. Ex. 49—Refused (R. 1363, 
1371). Letter from Horace Russell, General Counsel 
of HOLC, to “Dear Sir” which was on file in the office 
of the Secretary of HOLC as follows: I attach a pro¬ 
posed resolution authorizing a contract between HOLC 
and GHA, copy of which proposed contract is attached. 
Then follows a legal opinion thereon. 

MARCH 17, 1937. Def. Ex. 22—Exhibit E thereto 
(R. 868,1404,1411). Resolution adopted by the Bojard 
of Directors of HOLC authorizing the execution of a 
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contract, a copy of which appears in Minute Exhibit 
File No. 519. 

MARCH 22,1937. Def. Ex. 50-A—Refused (R. 1363, 
1387). Contract between GHA and HOLC which pro¬ 
vides in substance that GHA will render medical service 
to HOLC and will receive from HOLC the sum of 
$20,000 a year for two years. This Exhibit also tended 
to show that GHA was a corporation practicing medi¬ 
cine. 

MARCH 22, 1937. Def. Ex. 48—Refused (R. 1363, 
1367). Letter from Mr. Penniman, President of GHA, 
to FIILBB, as follows: In accordance with the terms 
of the contract between GHA and HOLC, it is pro¬ 
vided that two of the trustees of GHA shall be elected 
from nominations made by FIILBB. It is requested 
that in compliance therewith FHLBB furnish GHA 
with the names of those it desires to be placed on the 
ballot. 

MARCH 22, 1937. Def. Ex. 4S—Refused (R. 1366). 
Letter from Mr. Townsend, Assistant Secretary, 
HOLC, to Mr. Penniman, President, GHA, as follows: 
Pursuant to your request of even date, the Board of 
Directors of IIOLC today nominated Mr. Wilson and 
Mr. Kirkpatrick to be elected Trustees of GHA, and 
as such Trustees, to be members of the Executive Com¬ 
mittee. 

APRIL 3, 1937. Def. Ex. 48—Refused (R. 1363, 

1367) . Letter from Mr. Penniman, President of GHA, 
to Mr. Catlett, member of FHLBB, as follows: Pur¬ 
suant to the agreement between GHA and HOLC we 
take pleasure in presenting to you a copy of the by¬ 
laws of GHA. It would be appreciated if the Associa¬ 
tion could receive an early reply as to whether or not 
these by-laws meet with the approval of the Board of 
Directors of the HOLC. 

JUNE 4, 1937. Def. Ex. 48—Refused (R. 1363, 

1368) . Resolution adopted by the Board of Directors 
of HOLC: Resolved that the GHA by-laws be approved, 
subject to amendment as follows: by striking the words 
“and administrative’’ in the first line of Section 4 of 
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Article V on page 9, and by adding to Section 1 of 
Article IX the following: “provided that so long as 
the Association is obligated to HOLC to permit the 
FHLBB to designate two members of the Board of 
Trustees, who shall be members of the Executive Com¬ 
mittee, no amendment shall be adopted which will vio¬ 
late that obligation.” 

JUNE 7, 1937. Def. Ex. 22, Exhibit I thereto—Re¬ 
fused (R. 868, 1404, 1415). Resolution of Board of 
Directors, HOLC, as follows: 

Whereas, GHA has contracted with HOLC to per¬ 
form certain services for the corporation and said As¬ 
sociation is engaged in rendering certain services to 
employees of the corporation and 

Whereas, certain employees have assigned or are 
about to assign a part of their earnings to GHA in 
payment for services to be rendered them * # 

Therefore, be it resolved, that upon receipt of a cer¬ 
tificate from GHA certifying the date upon which the 
service will be available, the pay roll of HOLC from 
and after such date shall be prepared to show deduc¬ 
tions from the salaries of employees who have executed 
assignments to GHA which have been filed with the 
Treasurer of the corporation, such deductions to he in 
the amounts specified in such assignments, and * * * 

Be it further resolved that on and after such date 
the corporation pay to GHA the aggregate amount of 
such deductions promptly on and after such pay roll 
date. 

JUNE 7, 1937. Def. Ex. 22, Exhibit 0 thereto—Re¬ 
fused (R. 868, 1404, 1419). Form of assignment of 
wages by members of the HOLC and Federal Savings 
and Loan Insurance Corporation of their salary or 
wages due or to become due, to GHA as long as said 
employee is a member of GHA. 

AUGUST 10, 1937. Def. Ex. 22, Exhibit J thereto— 
Refused (R. 868, 1404, 1415). Excerpt from the min¬ 
utes of a meeting of the Board of Directors of HOLC 
directing that HOLC pay upon demand to GHA, in ad¬ 
dition to a $10,000 payment heretofore authorized on 
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demand, the sum of $15,000 to be deducted from the 
payments to be made during the second year of the 
operation of GHA and the remaining balance for such 
second year to be paid at the rate of $416.66 per month 
and that HOLC, in order to make use of its favorable 
buying power at government rates, purchase for cash 
at the maximum discounts supplies and equipment upon 
its regular voucher approved by the President of GHA 
and deduct the amount paid for such equipment from 
the cash pavment herein provided for. 

SEPT. 9* 1937. Def. Ex. 22, Exhibit K thereto— 
Refused (R. 868, 1404, 1417). Resolution of Board of 
Directors, HOLC, providing that HOLC, in addition to 
the payment under said contract heretofore authorized, 
does now authorize the payment of $5,000 in cash upon 
demand in lieu of payments to be made under said 
contract for the second year of operation and the ad¬ 
justment of the same made by resolution of August 
10 1937. 

OCT. 23,1937. Def. Ex. 48—Refused (R. 1363,1369). 
Mr. Penniman, President of GHA, to Mr. Catlett, 
member of FIILBB, inviting him to attend the dinner 
at the Mayflower Hotel October 30 and stating that 
the occasion marks the inauguration of a plan spon¬ 
sored and developed by the employees of HOLC and 
other agencies under the FHLBB * * * The prin¬ 
cipal speaker will be Dr. Richard Cabot, etc. 

OCT. 25, 1937. Def. Ex. 22—Exhibit N thereto—Re¬ 
fused (R. 868, 1404, 1418). By-laws of GHA in effect 
on October 25, 1937. 

NOV. 16,1937. Def. Ex. 48—Refused (R. 1363,1365). 
Letter from Horace Russell, General Counsel to the 
FHLBB, stating that the attached amended by-laws of 
GHA is submitted for approval; that said by-laws were 
amended by reenactment in the attached form; that 
such amendment was negotiated to strengthen the legal 
position of the Association; that the original by-laws 
provided for payment of cash indemnities upon certain 
contingencies, such as hospitalization outside of the 
area of its operation, and such provision would have 
made it an insurance organization. * * * There 
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is no change of substance but merely a change df the 
legal nature of the contract in this respect. The origi¬ 
nal by-laws permitted membership after separation 
from the federal service. This revision excludes jnem- 
bership except in the case of employees of the Execu¬ 
tive Branch of the Government, excluding the Army 
and the Navy, and this provision is made to assure 
us the benefit of an exception from insurance regula¬ 
tions, if we are held to be an insurance company * I * * 
the FHLBB is requested officially to approve th|e re¬ 
vised by-laws. At the bottom of this letter is the dota¬ 
tion approved by the Board November 19, 1937, R. 
Townsend, Assistant Secretary. 

DEC. 1, 1937. Def. Ex. 30—Refused (R. 910-920, 
1404). Letter dated December 1, 1937, from Senator 
McCarran to R. N. Elliott, Acting Comptroller General 
of the United States, in which he states that he res pect- 
fullv requests information as to by what authority 
of law public funds have been diverted or are Ipeing: 
used in the institution of this voluntary association 
(GHA). 

DEC. 2, 1937. Def. Ex. 49—Refused (R. 1363, 1^70). 
Letter from Mr. Webb, Vice Chairman, FHLB$, to 
Mr. Elliott, Acting Comptroller General of the United 
States: I have caused to be prepared certified cdpies 
of action of the Board of Directors of IIOLC affect¬ 
ing its relationship with GHA which include a <?opy 
of the contract between HOLC and GHA. I attached 
also copy of the opinion of the General Counsel of the 
Corporation dated March 11, 1937, memorandum from 
him to members of the Board and others dated Decem¬ 
ber 28, 1936, and a copy of an opinion and brief pre¬ 
pared bv the legal staff dated December 23,1936, * * * 
It was the opinion of the Board of Directors of H0LC 
that the contract referred to should be entered into 
and the various adjustments made therein. 

DEC. 16,1937. Def. Ex. 30—Refused (R. 911). fet¬ 
ter from Mr. Elliott, Acting Comptroller Genera| of 
the United States, to Senator McCarran in whiel} he 
sets forth in detail all of the facts he has been dble 
to develop concerning the establishment and operation 
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of GHA and the connection of IIOLC and FHLBB 
therewith in which he concludes that the contract be¬ 
tween HOLC and GHA is in violation of law and 
that the payments of money by HOLC to GHA were 
in violation of law, and that the purchase of supplies 
by HOLC for GHA at government contract rates is in 
violation of law, and that the assignment of wages of 
the employees of HOLC to GHA is in violation of law. 

JAN. 6,1938. Def. Ex. 20—Refused (R. 1420). A re¬ 
port of the Committee on Appropriations of the House 
of Representatives: Entirely irrespective of the merits 
of work proposed to be done under the GHA, for which 
HOLC recently made a contribution of $40,000, the 
Committee is of the unanimous opinion that the ex¬ 
penditure was not one authorized by any law and that 
such expenditures should not hereafter be made with¬ 
out specific legal authority. 

JAN. 15,1938. Def. Ex. 58—Refused (R. 1424). The 
statement in a verified bill filed bv GHA in the District 
Court to the effect that on this date the District Attor¬ 
ney and the Superintendent of Insurance of the District 
of Columbia had held that GHA was operating illegally. 

JAN. 27, 1938. Def. Ex. 58—Refused (R. 1421). Pe¬ 
tition of GHA filed for declaratory judgment in the 
District Court against the Superintendent of Insurance 
and the Acting United States District Attorney for the 
District of Columbia, in which it was stated that the 
said Superintendent of Insurance and the said District 
Attorney had on January 15, 1938, held that GHA was 
operating illegallv. 

FEB. 23, 1938.‘Def. Ex. 58—Refused (R, 1363, 1388, 
1389). Contract of March 22,1937, between IIOLC and 
GHA, amended as follows: Providing the “whereas’’ 
recitals state that GHA is rendering medical care. The 
resolution part is that HOLC has paid to GHA the full 
amount provided in the contract of March 22,1937, and 
the receipt of such sum in full of all obligations of the 
HOLC is acknowledged. This exhibit also tended to 
show that GHA as a corporation was practicing medi¬ 
cine. 

MARCH 1,1938. Def. Ex. 38—Refused (R. 960,1011, 
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1012,1015,1016,1404). Annual report of the Twentieth 
Century Fund for 1938 in which was stated, among other 
things, the following: That during the year an agree¬ 
ment was reached between the Twentieth Century Fund 
and the Good Will Fund that a sum of $75,000 left by 
Mr. Filene be administered as a separate account, 
primarily for medical economics, by two trustees each 
from each fund. Mr. John H. Fahey, (Chairman df the 
Board of Directors of HOLC) was one of said trustees. 
Said report showed the assets of Twentieth Ceijitury 
Fund to be $459,835.68 and defendants offered to prove 
that in addition to such assets it also owned lot),000 
shares of the Filene Company’s common stock Aforth 
approximately $20 per share. 

APRIL 21, 1938. Dcf. Ex. 50-A—Refused (R. 1363, 
1396). This is HOLC Form 629, which is a form used 
for invitations to bid and pertains to certain bffice 
furniture sold by HOLC to GHA. 

APRIL 27, 1938. Def. Ex. 50-A—Refused (R. 1363, 
1399). Memorandum from Horace Russell, General 
Counsel, HOLC, addressed to Mr. E. K. Neumann, stat¬ 
ing as follows: I have your memorandum of April 19, 
1938, in reference to GHA by-laws and see no objection 
to the proposed amendments. 

APRIL 28, 1938. Def. Ex. 50-A—Refused (R. 1363, 
1369). Letter from Mr. Kirkpatrick, President GHA, 
to FHLBB, pertaining to the amendment of the by-laws 
of GHA in part as follows: Counsel for GHA have 
found that the following amendments to its by-laws will 
relieve it of some rather embarrassing moments in dis¬ 
posing of the case of GHA v. United States Attorney 
and others, now pending in the United States Court for 
the District of Columbia. The suggested amendments 
to the by-laws are then set forth in detail. 

APRIL 30, 1938. Def. Ex. 50-A—Refused (R, 1363- 
1394). This is a record on file in the office of the Secre¬ 
tary, HOLC, entitled Accounts Receivable, GHA, Out¬ 
standing to April 30, 1938, $442.10. 

MAY 2, 1938. Def. Ex. 50-A—Refused (R. 1^63, 
1398). The Board of Directors of FHLBB approved 
the proposed amendments to the by-laws of GHA. 
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MAY 11, 1938. Def. Ex. 50-A—Refused (R. 1393, 
1398). Letter from Mr. Kirkpatrick, President of 
GHA, to Mr. Nagle, Secretary of HOLC, in which he in¬ 
quires as to whether the HOLC is willing to sell to GITA 
at a total cost of $300 all of the furniture now in the 
GHA clinic on terms which will enable GHA to pay for 
the furniture at the rate of $20.00 a month. 

SEPT. 16,1938. Def. Ex. 33—Refused (R. 960,1011, 
1013, 1404). Showing the existence of a promissory 
note from GHA to the Good Will Fund for $5,000. 

NOVEMBER 9,1938. Def. Ex. 36—Refused (R. 960, 
1011, 1012, 1014, 1404). Report of account of Joint 
Committee of Twentieth Century Fund and Good Will 
Fund financial report from November 9, 1938, through 
December 31, 1939. Grants showing balances to be 
paid: research assistant Group Health, total budgeted 
or allotted, $6,500; expended to December 31, 1938, 
$2,527.49. Reserve loan to Group Health: total 
budgeted or allotted, $2,500; unexpended balance, 
$2,500. 

DEC. 15,1938. Def. Ex. 49—Refused (R. 1363,1377). 
Letter from Mr. Kirkpatrick, President of GHA, to the 
Secretary of FHLBB, as follows: The following com¬ 
ments are offered with respect to changes in the by-laws 
of GHA. Mr. Neumann of the Legal Department of the 
HOLC, who took charge of such litigation as the As¬ 
sociation was obliged to engage in, urged the Board of 
Trustees not to alter the Association’s structure as con¬ 
tained in the by-laws other than changes made neces¬ 
sary bv revision of rate. The Board of Trustees ad- 

w * 

heres to this request, and Mr. Neumann has approved 
the changes embodied in the revised draft now before 
the FHLBB for approval. At the same time, in con¬ 
versations with the Department of Justice, attorneys 
representing it indicated that it probably would be best 
not to make radical changes in our by-laws until cer¬ 
tain questions now before the court concerning the As¬ 
sociation had been settled. On advising the Depart¬ 
ment of Justice what we intended to do with respect to 
our rate structure, its representatives indicated their 
agreement. 
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The Advisory Council, consisting of approximately 
51 persons, recommended to the Board of Trjustees 
many other changes beyond what are contained lin the 
present draft. These suggested changes wei)e not 
adopted and are the ones that really reflect structural 
changes in the administration’s setup. 

JAN. 1, 1939. Def. Ex. 34—Refused (R. 960, 1011, 
1012, 1014). A report on examination of accounts of 
Good Will Fund, Inc., for 1939. It shows that there was 
disbursed during said period the sum of $5,621.30 to 
research assistant (Group Health) Perry Taylor) leav¬ 
ing a balance on hand for said purpose of $1,801.23, 
which was credited to appropriations. Perry Taylor 
was an administrator of GHA. 

JAN. 1, 1940. Def. Ex. 37—Refused (R. 960,] 1011, 
1012,1014,1404). Financial report of Joint Committee 
of the Twentieth Century Fund and the Good Will Fund 
during 1940. Research Assistant, Group Health— 
Taylor: Balance January 1, 1940, $3,972.51; grant to 
August 1, 1941, $7,500; total allotted $11,472.51; total 
expended, $6,654.98. Group Health Association]—Ex¬ 
pense, Scandiflio and Sibbett, $328.29. 

APRIL 22, 1940. Def. Ex. 60—Refused (R, U29). 
This was a suit for malpractice filed in the District 
Court about this date. The answer of GHA and it|s doc¬ 
tors filed in this suit sets up a legal theory that GHA 
is a broker and not legally liable for the negligence or 
malpractice of its doctors and that said doctors are 
independent contractors and are alone liable for their 
negligence. 

Defendants insist that by refusing the foregoing evidence 
and offers of proof, the court erroneously refused to receive 
evidence tending to prove the following ultimate facts): 

(a) Evidence tending to show that GIIA wa|s en¬ 
gaged in the corporate practice of medicine contrary to 
law, and was engaged in an insurance operation con- 
trarv to law, and was otherwise violating federal stat- 
utes, and that it had been so held by public officials and 
private legal opinion, and the defendants so believgd. 
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(b) Evidence tending to show that GHA was sub¬ 
sidized by public funds contrary to law and by private 
funds; was an instrumentality of a plan to destroy the 
private practice of medicine; was economically and 
financially unsound; sold medical services below cost; 
and was in unfair competition with the doctors who 
were members of the defendant medical societies. 

(c) Evidence tending to show that GHA was receiv¬ 
ing and expending money of HOLC and using federal 
purchasing discounts contrary to law; and that a com¬ 
mittee of the House of Representatives of Congress and 
the Comptroller General of the United States had so 
held, and the defendants so believed. 

(d) Evidence tending to show that GHA was con¬ 
spiring with HOLC to violate a federal statute per¬ 
taining to the assignment of wages of federal em¬ 
ployees, and conspiring with HOLC to defraud the 
United States in taking money of HOLC for the pur¬ 
pose of its operations, and that the Comptroller Gen¬ 
eral of the United States had so held, and the defend¬ 
ants so believed. 

(e) Evidence tending to show that coercion was used 
on behalf of GHA to cause employees of HOLC, the 
Federal Savings and Loan Insurance Corporation, and 
FIILBB, to become members of GHA. 

(f) Evidence tending to show that GHA and others 
on its behalf solicited employees of HOLC, the Federal 
Savings and Loan Insurance Corporation and FHLBB 
and other departments of the United States Govern¬ 
ment to become members of GHA. 

(g) Evidence tending to show that GHA advertised 
for members. 

(h) Evidence tending to show that GHA violated the 
Constitution, By-Laws, Rules, and Principles of Medi¬ 
cal Ethics of DMS, and the Principles of Medical Ethics 
of the AMA and of the medical profession. 

(i) Evidence tending to show that GHA could not, as 
set up, render good medical services and was not ren¬ 
dering good medical services, and was not rendering 
the medical services which it agreed to render. 
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(j) Evidence tending to show that the intent and 
purpose of the defendants were not as charged in the 
indictment, but on the contrary were to protec t their 
profession, their societies, and the constitution, by-laws, 
and rules of their societies and their principles of 
medical ethics. 

(k) Evidence tending to show that the alleged con¬ 
templated restraints were not unreasonable restraints 
and not direct restraints. 

Let us consider these ultimate facts in their order and see 
if the evidence pertaining thereto is admissible. Before 
proceeding to discuss the ultimate facts, let us point out 
that the conspiracy charged is not to be found ifi any 
formal contract or agreement and that the Government 
sought to prove it by circumstantial evidence of th<^ acts, 
doings, statements, letter, arguments, opinions, and Admis¬ 
sions of the defendants; that conspiracy is essentially a 
crime of intent and purpose, a condition of mind; that re¬ 
straint of trade to violate the Sherman Act must be an un¬ 
reasonable and direct restraint, except in price-fixing eases; 
and that the inferences to be drawn on these issues from 
circumstantial evidence are sometimes so fine that it is 
highly important that the defendants be permitted to show 
everything that might or could affect their intent oif con¬ 
dition of mind or the effects on the industry (profession) 
and the public, and the market price of the merchandise or 
services involved in the alleged contemplated restraints. 

With reference to (a) aforesaid the court (R. 946) held 
that GHA was not illegal and refused to permit the defend¬ 
ants in their argument to the jury to discuss or argue any¬ 
thing pertaining to the illegality or illegal practices of GHA 
(R. 1440). 

Section 8 of the Norris-LaGuardia Act hereinbefore set 
out under Point III (a) provides in substance that if the 
party alleged to have been restrained has failed to comply 
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with any obligation imposed by law, he cannot have in¬ 
junctive relief, and under the doctrine of the Hutcheson 
case if the party alleged to have been restrained has failed 
to comply with any obligation imposed by law, there can be 
no violation of the Sherman Act because of any restraint on 
him. It was therefore error for the court to refuse evidence 
tending to show the illegality or the illegal practices of 
GHA. If public officials and private legal opinion had held 
the GHA was illegal and that its practices were illegal and 
the defendants so believed, that evidence was admissible. 
Miller v. United States, 277 F. 721. The defense of legal 
advice and opinion to a charge of malicious prosecution is 
analogous to this issue, both issues being essentially issues 
of intent and condition of mind. Staples v. Johnson, 25 
App. D. C. 155; Mark v. Rich, 43 App. D. C. 182; Chapman v. 
Anderson, 55 App. D. C. 165, 3 F. 2d 336. 

The question of the illegality and of the illegal practices 
of GHA went to the very heart of the intent, condition of 
mind, and purpose of the defendants, and also to the rea¬ 
sonableness and directness of the alleged intended restraint. 
The intent, condition of mind, and purpose of the defend¬ 
ants was to protect their profession, their societies, their 
constitution, by-laws, rules, and Principles of Medical 
Ethics, and the illegality and the illegal practices of GHA 
struck at the very heart of these things; and if said illegality 
was involved, and the members of DMS accepted employ¬ 
ment from GHA, the said constitution, by-laws, rules, and 
principles of ethics required that said members be expelled 
from the medical societies. 

It seems to us that it is apparent that the illegality and 
the illegal practices of GHA were clearly issues pertaining 
to the intent, condition of mind, and purpose of the defend¬ 
ants in doing whatever they did. This question of the il¬ 
legality also went to the issue of the reasonableness or 
unreasonableness, directness or indirectness of the alleged 
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intended restraint, and was also admissible on those issues. 

Evidence as to the illegality of and the illegal practices 
of GHA was also admissible to meet the circumstantial evi- 
dence offered by the Government to prove the intent of the 
defendants to enter into a conspiracy contract or agreement 
including the “means” and the alleged purpose of the con¬ 
spiracy. That will be apparent when reference is had to 
the great mass of letters, statements, memoranda, opinion, 

everv 
itself. 


and argument contained in this record, from each anc^ 
bit thereof, all of which was perfectly legal in and of 
The Government asks the jury to find an ulterior ai|d evil 
intent, condition of mind, and purpose. Can it bj? said 
under such circumstances that defendants cannot utter a 
single w^ord as to what \vas in their minds concerning the 
illegality of GHA, what they had been advised by public 
and private legal authorities, and what they believed con¬ 
cerning the illegality of GHA in order that the jurjr may 


lie de¬ 


take into consideration the condition of mind of tl 

I 

fendants, and considering the constitution, by-laws, rules, 
and principles of medical ethics of the medical societies de¬ 
termine whether the intent and purpose of the defendants 
were as charged by the Goverment and as charged jn the 
indictment or whether their intent and purpose were t6 pro¬ 
tect their profession, their societies, and their constitution, 
by-laws, rules, and principles of medical ethics. If the 
prosecution is permitted to prove what the alleged con¬ 
spirators said at different times concerning their reasojis for 
their acts and doings, it ought to follow, as a matter of 
course, that the alleged conspirators can offer evidence as 
to what they said and did at other times as well as testify 
concerning their true reasons for their acts and doings. 

The tendered evidence should also have been admitted to 
meet the issue tendered by the so-called approved list, Some¬ 
times herein called the “white list” of DMS. If GHA was 
not a corporation engaged in the corporate practice of tnedi- 
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cine contrary to law, then the approved list did not apply 
to it at all. The approved list, by its terms, applied to 
organizations engaged in the practice of medicine. The 
argument for the prosecution is that notwithstanding the 
fact that the approved list applied only to organizations 
engaged in the practice of medicine, defendants intended it 
to apply to GHA; thus the intent, condition of mind, and the 
purpose of the defendants in connection with the approved 
list is so inextricably mixed up with the question of the 
legality of GHA and the legality of its practices, that the 
only w’ay that the jury could determine the true condition 
of mind of the defendants w’ould be to hear all of the evi¬ 
dence pertaining to the illegality of and the illegal practices 
of GHA, and the rulings of the public law officers and the 
Comptroller General of the United States, the committees 
of Congress, and the private legal opinions known only to 
the defendants and believed by them. If GHA was not 
practicing medicine in a strict, technical and legal sense, 
then the white list did not apply to it in a strict, technical 
and legal sense. If the defendants intended the approved 
list to apply to GHA because they thought it was practicing 
medicine and if they were mistaken as to the legal conclu¬ 
sion, then their intent did not apply to GHA at all. It is 
very much the same as when a complaining witness goes to 
the prosecuting attorney and recites the facts of his com¬ 
plaint, and the prosecuting attorney advises him that the 
person complained against has broken the law and advises 
the complainant to sign a complaint; and it subsequently de¬ 
velops on the trial of the case that the complaining witness 
truly revealed the facts to the prosecuting officer, but that 
the prosecuting officer was w T rong in his legal opinion. In 
such a situation in the event of a suit brought against the 
complaining witness for malicious prosecution, the advice 
of the prosecuting officer is not only a question of fact for 
the jury but it is an absolute defense to the suit for malicious 
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prosecution. Chapman v. Anderson, 55 App. D. C. 165, 3 
F. 2d 336. If you could take out of the minds of the de¬ 
fendants the belief that GHA was a corporation engaged in 
the practice of medicine contrary to law, you would find a 
defendant with an entirely different condition of mifid. It 
would then be his confirmed opinion that the proposed list 
did not apply to GHA. Furthermore, with reference to 
what was the condition of mind of the hospitals or others 
with respect to the approved list might come to be im¬ 
portant. If the receivers of said list believed that GHjA was 
not engaged in the practice of medicine contrary tp law, 
they would know that the approved list did not apply to 
GHA, and therefore the approved list would have np bear¬ 
ing on GHA at all in the minds of the persons who received 
that approved list; so you see the illegality of and the illegal 
practices of GHA and the beliefs of the defendants concern¬ 
ing the same are so inextricably woven with the intent, 
condition of mind, and purpose of the defendants that it 
must necessarily be the law that evidence concerning such 
illegality is admissible in evidence. 

The court refused to receive evidence with reference to 
(b) aforesaid. This evidence, among other things, tpnded 
to show a gross violation of the Sherman Act; hence, Sec¬ 
tion 8 of the Norris-LaGuardia Act would again be appli¬ 
cable. What has previously been said as to the ripht of 
the defendants to show illegal practices and their effpet on 
the intent, mind, and purpose of the defendants is appli¬ 
cable here. Furthermore, we think that under the offer of 
proof on this ultimate fact, the right of self-defense !or of 
defense of a person’s property or occupation ought to be 
applicable. GHA and its sponsors or associates had set out 
to destroy the private practice of medicine. The defense 
should at least be permitted to defend themselves b^ en¬ 
forcing their constitution, by-laws, rules, and Principles of 
Medical Ethics. They ought not to be placed in the iposi- 
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tion of being not only forced to stand idly by and watch 
their own destruction, but in addition thereto be forced to 
either help in their own destruction or run the gauntlet 
of prosecution under the Sherman Act. 

It takes very little imagination to vision the result of 
a plan such as that launched by the Twentieth Century 
Fund in which GHA was but an instrumentality. Surely 
such a situation has an effect on the condition of mind of 
the defendants in this case and consequently go to their 
intent and purpose. Throughout the trial the court held 
repeatedly that lie did not regard these financial and eco¬ 
nomic affairs of GHA as material to the issues in this case. 
Our answer to that is that if the financial and economic 
affairs of GHA are not material to this case, then there 
can be no violation of the Sherman Act in this case under 
the doctrine of the Apex case. 

With reference to (c) and (d) aforesaid, the same com¬ 
ments are applicable as we have made with reference to 
the illegality of and the illegal practices of GHA. 

The court refused to receive evidence as described in 
(e), (f), (g), and (h), and all of these things relating to 
the practices of GHA and were a death blow to the de¬ 
fendants’ profession, societies, and the constitution, by¬ 
laws, rules, and Principles of Ethics of said societies. Said 
evidence was admissible for the purpose of showing the 
condition of mind of the defendants so that the jury could 
determine whether their intent and purpose was to protect 
themselves, their societies, and the constitution, by-laws, 
rules, and Principles of Ethics of said societies or whether 
their intent was as charged in the indictment. 

The court refused to admit evidence tending to show 
that GHA could not, as set up, render good medical services 
and was not rendering good medical services and was not 
rendering the medical services which it agreed to render. 
That evidence went to the intent, condition of mind, and pur- 
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looses of the defendants, and also to the question Of the 
reasonableness or directness of the alleged intended re¬ 
straint, and also to the question of the effect on the public 
of the alleged intended restraint, and on the market of the 
commodity (medical services) involved. 

The court refused to admit evidence tending to show that 
the intents and purposes of the defendants were pot as 
charged in the indictment, but, on the contrary, were to 
protect their profession, their societies, and the constitu¬ 
tion, by-laws, rules, and Principles of Medical Ethics of 
their societies; and evidence tending to show that tjie de¬ 
fendants did not have the intent and purpose to unreason¬ 
ably and directlv restrain trade, all of which evidence had 
a bearing on the intent, condition of mind, and purpose of 
the defendants as well as the reasonableness or unreason¬ 
ableness, directness or indirectness, of the alleged intended 
restraint. Again we say that it is not fair and not good 
law to permit the Government to show every act that the 
defendants did over a long period of time, each and every 
of which they had a perfect right to do, if done fop law¬ 
ful intent and purposes, and to attribute a secret, ultjerior, 
unlawful intent and purpose thereto, and not to permit 
the defendants to show that their intent and purpose by 
such lawful acts were not as charged, but on the contrary, 
were to protect their profession, their societies, ai^d the 
constitution, by-laws, rules, and Principles of Medcial Ipthics 
of said societies. 

The difficulty with the philosophy of the Government is 
that they say, “Oh, yes, you can enforce your constitution, 
by-laws, rules, and Principles of Medical Ethics so lolng as 
your actions are for that purpose,” but in the next breath 
the Government says “but you cannot show that what you 
did was for that purpose; that is, you cannot show your 
condition of mind so that it will be apparent that what 
you did was for that purpose, if what you did amounts to 
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circumstantial evidence, that has a tendency to show 
another purpose.” 

If the mass of Government evidence is circumstantial 
evidence that the defendants entered into a conspiracy 
agreement with the “means” as charged for the purpose 
of restraint, as charged, why is not defendants’ proffered 
evidence at least circumstantial evidence to meet the Gov¬ 
ernment’s circumstantial evidence to show that the same 
acts and doings relied on by the Government were not, in 
fact, done with the intent and plan and for the purpose 
charged by the Government, but, on the contrary, with the 
intent and plan and for the purpose of protecting their 
profession, their societies, and the constitution, by-laws, 
rules and principles of medical ethics of said societies. 

Under the circumstances that exist in this case, the doc¬ 
tors of Washington were placed in the peculiar position of 
being prosecuted if they accepted employment from GITA 
and it was illegal, and being prosecuted if they did not ac¬ 
cept employment from GIIA and it was legal. Further¬ 
more, if the doctor members of J)MS contended that GHA 
was illegal and attempted to enforce their constitution, by¬ 
laws, rules, and principles of medical ethics, they were 
again in a peculiar position. In their condition of mind 
their intent and purpose was undoubtedly to purge their 
society of members guilty of crime as well as gross viola¬ 
tions of their rules and regulations. If the DMS was wrong 
in its interpretation of the law when they expelled a mem¬ 
ber, the member could appeal to the courts and be rein¬ 
stated. Under such circumstances when the DMS or its 
members are charged with conspiracy, all of the circum¬ 
stances surrounding the entire controversy should be ad¬ 
mitted in evidence because it has a vital bearing on the 
intent, condition of mind, and purpose of the defendants 
as well as the reasonableness or unreasonableness, direct¬ 
ness or indirectness, of the alleged intended restraint. 
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I 

The proffered evidence that was refused by the court was 
admissible under Section 8 of the Norris-LaGuardia Act, 
the Hutcheson case, and the New Negro Alliance case, and 
also under the rules laid down as to admissible proof under 
a charge of conspiracy to violate the Sherman Act by 
intended restraint of trade. 20 I 

VIII. | 

THE COURT ERRED IN REFUSING AND MODIFYING 
INSTRUCTIONS REQUESTED BY THE DEFEND¬ 
ANTS. 

Defendants’ sixth instruction (R. 1470) is settled law. 
Apex Hosiery Co. v. Leader, 310 U. S. 469. Appalachian 
Coals Inc., v. United States, 288 U. S. 344. Maple Flooring 
Manufacturers Assn. v. United States, 268 U. S. 563. Cer¬ 
tainly defendants did not violate the Sherman Act unless 
the object of their activities directly, materially, and un¬ 
reasonably restrained trade in the District of Columbia. 

Defendants’ eighth instruction (R. 1471), which charged 
that a conspiracy to be a violation of Section 3 of the Sher¬ 
man Act must, by reason of intent or the inherent nature 
of contemplated acts, prejudice the public interests b\ un¬ 
duly restricting competition or unduly obstructing trade 
was correct. That is exactly what the Supreme Court has 
declared the test to be in determining the legality of con¬ 
spiracies in alleged violation of the Sherman Act. Apex 
Hosiery Co. v. Leader, supra. Appalachian Coals Inc., v. 
United States, supra. Maple Flooring Manufacturers Assn, 
v. United States, supra. Chicago Board of Trade v. United 

i 

Anderson v. United Staten, 171 U. S. 604; Nash v. United Stales, 229 U. S. 
373. 376; Chicago Board of Trade v. United States, 246 U. S. 231, 23S Ap¬ 
palachian Coals v. United Slates, 2SS U. S. 344; United Stales v. American 
Medical Association, ct al., 110 Fed. 2d 703. 712; Eastern Stales Petroleum 
Co. v. Asiatic P. Corp., 103 F. 2d 315; Worthington v. United States, 64 F. 2d 
936. 940, 942; Greater New York Live Poultry C. of C. v. United States, 47 
F. 2d 156. Cert. den. 283 U. S. $37; McDonald v. United States, 9 F. 2c 506. 
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States, 246 IT. S. 231. The Court did not properly cover 
this instruction in the charge. 

Defendants’ ninth instruction (R. 1472) charged exactly 
what the Supreme Court declared to be the law in the Apex 
case. The language of the Supreme Court is that a com¬ 
bination or conspiracy must operate “to prejudice the pub¬ 
lic interest by unduly restricting competition” before it can 
violate the Sherman Act. (In the record as filed the word 
“for” before “preventing” in the next to the last line was 
erroneously dropped in printing.) The charge left a differ¬ 
ent impression with the jury. 

Defendants’ tenth instruction (R. 1472) correctly charged 
where a combination or conspiracy was entered into with 
the object of properly and fairly regulating the practice 
of medicine, such a combination or conspiracy was not a 
violation of the Sherman Act if the jury found the alleged 
combination or conspiracy a reasonable regulation of the 
practice of medicine and that the effect of it on trade is but 
indirect and not its purpose or object, then a verdict of 
“Not Guilty” must be returned. We submit that is exactly 
what this Court declared the law to be in the American 
Medical Association case when it said: 

“If there is any justification for the restraint, so 
as to make it a reasonable regulation of professional 
practice, it must be shown in evidence as a defense 

* # # j) 

See Apex Hosiery Company u. Leader , supra, United 
States v. Hutcheson, 312 U. S. 219, A. F. of L. v. Swing, 312 
U. S. 321, and Anderson v. United States, 171 U. S. 604. 
The charge left a different impression with the jury. 

The trial court modified Defendants’ 14th Instruction (R. 
1473), gave the first paragraph, and refused the second. 
The second paragraph charged a refusal by defendants to 
approve any association or corporation affording facilities 
for the care of patients or employing physicians for the 
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care of patients is not illegal, and the compelling of ihem- 
bers to abide by rules and regulations would not violate 
the Sherman Act. This is the precise holding in Anderson 
v. United States, 171 U. S # . 604; and see Apex Hosiery Co. v. 
Leader, supra. The modification of this instruction was 
error. 

Defendants’ fifteenth instruction (R. 1474) is correct. If 
GHA was engaged illegally in the practice of medicine, cer¬ 
tainly the defendants could enforce their rules and regula¬ 
tions forbidding members from aiding and abetting tie il¬ 
legal practice of medicine. Xot only would such action be 
legal but defendants’ duty and praiseworthy. United States 
v. American Medical Association, supra. And see authori¬ 
ties under point III of the argument. To assist such an 
enterprise might cause a physician to be prosecuted crim¬ 
inally or to lose his license. 

Defendants’ eighteenth instruction (R. 1475) correctly 
charged the principle laid down in Appalachian Coal, Inc., 
v. United States, 288 U. S. 344. Concerted action, to re¬ 
move a harmful method of practicing medicine, does not 
violate the Sherman Act if it is not intended and does not 
operate to unreasonably restrain trade, and leaves the de¬ 
fendants free to compete with each other. 

Apex Hosiery Co. v. Leader, supra. See dissenting opin¬ 
ion (majority opinion docs not question this aspect of the 
dissent), United States v. Socony-Vacuum Oil Co., 310 IF. S. 
150, 261, and cases cited therein, note 4, p. 261. 

Defendants’ twenty-third instruction (R. 1476) charged 
if the jury found that the acts done or intended by defend¬ 
ants were reasonable regulations of professional practice, 
they would not violate the Sherman Act. That is precisely 
what this Court held in the American Medical Association 
case. 

Defendants’ thirty-first instruction, (R. 1474) changed 
what this Court held in the American Medical Association 
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case that defendants have the right of legitimate persuasion 
and reasoned argument to support their beliefs. Peaceful 
persuasion and argument are “guaranteed by the Federal 
Constitution.’’ A. F. of L. v. Swing, 312 U. S. 321. Senn 
v. Tile Layers Protective Union, 301 U. S. 46S. 

Defendants’ thirty-second instruction (R. 1477, 1478) 
should have been granted. Certainly defendants have the 
right to approve and disapprove all types of medical prac¬ 
tice and make known their conclusions, and the jury should 
have been so charged. The Swing and Senn cases establish 
that right under the Federal Constitution. 

Defendants’ thirty-third instruction (R. 1478) should 
have been granted. It is settled law in determining malice, 
purpose, and intent that advice of competent counsel is 
admissible in evidence and is to be considered by the jury 
and mav be an absolute defense. Miller v. United States, 
277 F. 721. Staples v. Johnson, 25 App. D. C. 155. Mark 
v. Rich, 43 App. D. C. 182. Chapman v. Anderson, 55 App. 
D. C. 165, 3 F. 2d 336. 

Defendants’ thirty-sixth instruction (R. 1478, 1479) cor¬ 
rectly charged that if defendants did not have the primary 
purpose of restraining G1IA and acted for the purpose of 
supporting and protecting their interests, they should not 
be convicted. That is now settled law. Apex Hosiery Co. 
v. Leader, supra. United States v. Hutcheson, 312 U. S. 
219. 

Defendants’ thirty-eighth instruction (R. 1479, 1480) 
should have been granted. It was a correct statement of 
the law concerning the application of the rule of reasonable 
doubt as applied to circumstantial evidence. 

Defendants’ fortieth instruction (R. 1480) charged if the 
jury believed that the defendants did not intend to further 
any unlawful purpose then the evidence would be insuffi¬ 
cient to warrant a conviction. Apex Hosiery Co. v. Leader, 
supra; Miller v. United States, 277 F. 721. 
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Defendants’ instructions 41, 42, and 43 are of a typt (R. 
1480, 1481, 1484). They deal with the $40,000 payment 
from Home Owners Loan Corporation to G1IA, held invalid 
by the Comptroller General, and charge if the defendants 
knew about it, the jury should consider that evidence] and 
that the defendants might use that knowledge in legitimate 
argument and persuasion. Sec. 8, Norris LaGuardia Act; 
A. F. of L. v. Swing, 312 U. S. 321; Senn v. Tile Layers 
Protective Union, 301 XT. S. 4G8. 

Defendants’ instructions 45 and 46 (R. 1484, 1485)! are 
similar. They state that defendants may oppose and criti¬ 
cise G1IA singly or collectively, and that, without more, 
would not violate the Sherman Act. That is the law under 
the Federal Constitution guaranteeing freedom of speech, 
the Clayton and Norris LaGuardia Acts, and the Siting 
and Senn cases. 

Defendants’ forty-ninth instruction (R. 1485, 1486) 
charged that acts done prior to January 1, 1937, were pnlv 
admissible as furnishing background concerning the AMA 
and could not be used as evidence establishing a conspiracy. 
As GITA did not come into being until Feb. 24, 1937, the 
soundness of this instruction is apparent. 

Defendants’ fiftieth instruction (R. 1486) charged thgt if 
defendants acted in self-interest, that is, protecting them¬ 
selves from attack or opposition, that would not be a con¬ 
spiracy in violation of the Sherman Act. That is precisely 
what was held in the Apex, Hutcheson, and Swing cases. | 

Defendants’ fifty-first instruction (R. 1488) charged de¬ 
fendant DMS’s members had the right to pass the Dec). 1, 
1937 resolution recommending that hospitals confine, when 
possible, their staffs to members of DMS and send that rec¬ 
ommendation to the hospitals. The instruction should h ave 
been granted, as doctors, if they be in “trade”, like other 
“tradesmen” have the right to seek exclusive employment 
and use argument and persuasion to support such a j re- 
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quest. See the Swing, Hutcheson and Scnn cases, and Bar¬ 
ker Painting Co. v. Brotherhood of Painters, etc., 57 App. 
D. C. 322, 23 F. 2d 743 (cert. den. 276 U. S. 631). American 
Federation of Labor v. Buck’s Stove cO Range Co., 33 App. 
D. C. 83 (app. dism., 219 U. S. 581). 

Defendants ’ fifty-fourth instruction (R. 1490) correctly 
charged the legal principles surrounding the purpose of 
medical ethics, and the jury should have been so instructed. 
Sender v. Dental Examiners, 294 U. S. 608; Graves v. 
Minnesota, 272 U. S. 425. 

Defendants’ fifty-fifth instruction (R. 1491) correctly 
charged defendant DMS could lawfully keep a list of ap¬ 
proved organizations and plans for use of its members and 
others and that, of itself, would not violate the Sherman 
Act. Barker Painting Co. v. Brotherhood of Painters, supra. 
American Federation of Labor v. Bucks Stove <& Range Co., 
supra. 

Defendants’ fifty-sixth instruction (R. 1491) correctly 
charged that DMS could adopt a constitutional provision 
forbidding members to have professional relationships with 
organizations engaged in the practice of medicine until 
such organization had been approved by DMS and that any 
member violating the same might be disciplined and that 
membership is conditional upon compliance with the Con¬ 
stitution, and that disobedient members have no right to 
insist upon membership without obeying the Constitution. 
See Bryant and Metropolitan Club cases and Anderson v. 
United States, 171 U. S. 604; Porter v. King County Medical 
Society, 186 Wash. 410, 58 P. 2d 367; Weyrcns v. Scotts 
Bluff County Medical Society, 133 Neb. 814, 277 N. W. 37S. 

Defendants’ fifty-seventh instruction (R. 1491) correctly 
charged the Washington hospitals have the right to pass 
upon applicants for privileges as the hospitals deem desir¬ 
able, proper, and necessary. Strauss v. Marlboro County 
General Hospital, 185 S. C. 425, 194 S. E. 65. McDonald v. 
Massachusetts General Hospital, 120 Mass. 432. 
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Defendants’ sixtieth instruction (R. 1492) concerned the 
effect to be given the need or lack of need of ldw-cost 
medicine. The instruction correctly charged the laiw and 
should have been granted. 

Defendants’ sixty-first instruction (R. 1492) correctly 
charged that the beliefs of defendants concerning tHA’s 
economic unsoundness were to be considered in determining 
the reasonableness of defendants’ acts. Chicago Bogrd of 
Trade v. United States, 246 U. S. 231; Appalachian Coals, 
Inc. v. United States, 288 U. S. 344. 


Defendants’ sixty-third instruction (R. 1492) charged evi¬ 
dence concerning the Milwaukee situation could only lie con¬ 
sidered as background to explain other testimony In the 
case. As that evidence had no relation to GHA or the local 
situation, it was pure “background” testimony to! leml 
color to other acts; hence the instruction should havj been 
granted. 

Defendants’ sixty-fourth instruction (R. 1493) fairly 
charged the right of DMS to expel a member for violating 
its constitution on the advice of competent counsel and 
should have been granted. See Bryant, Metropolitan Club, 
Porter, Weyrens cases and Irwin v. Lorio, 169 La. 1090,126 
S. 669; Harris v. Thomas, 217 S. W. 1068 (Tex. Civ. App.); 
Staples v. Johnson, supra; Mark v. Rich, supra; Chapman 
v. Anderson, supra. 

Defendants’ sixty-sixth instruction (R. 1493, 1494) 
charged that an unlawful conspiracy is the confederation 
and agreement of two or more persons for an unlawful 
purpose or to accomplish a lawful purpose by illegal msans. 
The gist of the offense is agreement, and to violate the 
Sherman Act it must be proven it did or could suppress 
competition in trade in the District of Columbia. 

In view of the highly conflicting and misleading defini¬ 
tions of conspiracy and co-conspirators given in the charge, 
13e 
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it was error to refuse this instruction, as it correctlv stated 
the law. United States v. Falcone, 311 U. S. 205. United 
States v. Kissel, 218 U. S. 601. Marino v. United States, 
91 F. 2d 691. United States v. Griffith Amusement Co., 
1 F. R. D. 229. Weniger v. United States, 47 F. 2d 692. 
Apex Hosiery Co. v. Leader, supra. 

IX. 

THE CHARGE OF THE COURT TO THE JURY WAS IN¬ 
CORRECT, INCONSISTENT, MISLEADING AND 
PREJUDICIAL, INCLUDING THE PRAYERS RE¬ 
QUESTED BY THE GOVERNMENT AND GIVEN BY 
THE COURT. 

The trial court granted the Government’s requests for 
instructions 2, 3, 4, 7, 10, 11, 12, 13, 14 and 22 (R. 1456- 
1460). Some of them were read by the court to the jury 
as instructions tendered by the Government, and the sub¬ 
stance in almost the exact form, of the others, were read 
to the jury as a part of the Court’s charge (R. 1497-1499). 

(a) The Government’s Instructions. 

Government Instruction 10 (R. 1458) was objected to as 
confusing because a conspiracy requires an agreement, and 
the instruction did not so state (R. 1458). It is contrary 
to the fundamental definition of conspiracy. United States 
v. Falcone, 311 U. S. 205. United States v. Kissel, 218 
U. S. 608. Marino v. United States, 91 F. 2d 691. Weniger 
v. United States, 47 F. 2d 692. 

13. 

Government’s Instruction 13 (R. 1459) charged in part: 
“ * • • every person who, knowing of a conspir¬ 

acy, does any act or makes any statement intended to 
further the objects thereof, does thereby become a co¬ 
conspirator.” 

Conspiracy is an agreement, a partnership in crime; 
hence this instruction is erroneous. A person only becomes 
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a conspirator by entering into the agreement, aijd not 
otherwise. While the proof may be informal, it mujst still 
prove the meeting of the minds in the conspiracy-cointract. 
United States v. Falcone, supra. United States v. Kissel, 
supra. Marino v. United States, supra. United States v. 
Griffith Amusement Co., supra. Weniger v. United States, 
supra. The making of a statement or the doing of an 
overt act, with knowledge, does not make one a co-conspira¬ 
tor. Marino v. United States, supra. Weniger v. United 
States, supra. 

This instruction further charges that any persoiL w’ho 
knowing of a conspiracy makes any statement intended to 
further the objects thereof is a conspirator. Such a Charge 
violates the freedom of speech clause of the Federal Con¬ 
stitution. 

Government’s Instruction 14 (R. 1459, 1460) charged the 
allegations of the indictment, omitting one purpose of re¬ 
straint (Spec. 2, R. 15), and the court adopted that instruc¬ 
tion in its charge (R. 1507, 1508). It contained no state¬ 
ment that the indictments’ allegations were not evidence 
and incorrectly described the charge, which was fqr one 
conspiracy with five purposes. Proof of a conspiracy or 
agreement with four purposes is not sufficient to convict 

i 

on a charge of a conspiracy with five purposes. The Gov¬ 
ernment in tendering the instruction and the court in giving 
same probably omitted the purpose of restraining mehibers 
of GHA because they could not be in trade and commerce. 
They were Government employees. However a contract 
to do five things is not the same as a contract to do four 
things. If only four of the things described in a contract 
were proven the contract would not have been performed. 

Government’s Instruction 22 (R. 1460, 1461) charged 
that the violation by GHA and its staff of the Principles 
of Medical Ethics of the AMA, the employment by GHA 
of doctors, that members of GHA do not have complete 
freedom of choice of physicians, that GHA solicited Jnem- 
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bers, and that defendants believed such facts to be true, 
are immaterial and that none of these matters should be 
considered by the jury in reaching their verdict. The rele¬ 
vancy and materiality of such matters is established law. 
Chicago Board of Trade v. United States, 246 U. S. 231. 
Appalachian Coals, Inc. v. United States, 288 U. S. 344. 

Government’s Instructions 23 and 24 (R. 1464, 1467, 
1468) are similar to Instruction 22. They charge that the 
quality of medical care rendered by GHA, its financial con¬ 
dition, and its subsidies are irrelevant. Defendants’ objec¬ 
tions to these instructions (R. 1464-1468) should have been 
sustained, as the relevancy of such matters is established 
by the Chicago Board of Trade and Appalachian Coals, 
Inc. cases, and U. S. v. American Medical Association, 
supra. 

(b) Other Errors in the Charge. 

The court failed to charge that a conspiracy to violate 
the Sherman Act must intend restraints on trade that are 
direct, material, and unreasonable through suppressing 
commercial competition to the injury of the public. Apex 
Hosiery Co. v. Leader, supra. 

In its charge (R. 1499) the trial court gave the highly 
prejudicial instruction that: 

“* * * every person who, knowing of a conspir¬ 

acy, does any act or makes any statement intended to 
further the objects thereof, does thereby become a party 
to the unlawful conspiracy.” (Italics supplied.) 

which is clearly error under the Falcone, Kissel, Marino, 
and Weniger cases. For example, assume that A and B 
enter into a contract or agreement of conspiracy to accom¬ 
plish a certain purpose, and C, who knows of that agree¬ 
ment, is of the same mind as A and B, but wants nothing 
to do with A and B by way of association; yet does some¬ 
thing which accomplishes his (C’s) purpose and which may 
further the purpose of A and B; yet by so doing C clearly 
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is not a party to A and B’s contract or agreement of con¬ 
spiracy, as he has not joined in that agreement. 

In keeping with this erroneous view, the court farther 
charged (R. 1507): I 

“One may also be liable for an overt act, though actu¬ 
ally performed by another, if he knowingly instigates 
or supports the same by advising, encouraging or abet¬ 
ting it.” 

A conspiracy-agreement charge of a contract in cri ne is 
here involved. One can only be liable as a conspirator when 
he enters that agreement with a meeting of the minds and 
becomes a party thereto by agreement with at least on<j con¬ 
spirator. To aid and abet is not conspiracy. Thus the 
court’s error is apparent, and the charge confuses liability 
for substantive violations of the law with the verv different 
offense charged here. Persons (including corporation^) do 
not become conspirators because they have meetings| and 
enter into discussions and take “concerted action”. Maple 
Flooring Mfrs. Assn. v. United States, 268 U. S. 563, 584. 

Following out this fallacy, the court charged if a (R. 
1507): 

“ # # * conspiracy is found * * * acts and decla¬ 
rations of each party, shown to be a conspirator, in fur¬ 
therance thereof, may be considered by the jury iij de¬ 
termining the guilt of others who are accused .” j 

The court misconstrued the co-conspirator rule as ^uch 
acts and doings are admissible only against co-conspira\ors 
and not others accused. Pope v. United States, suij)ra; 
Stager v. United States, supra. 

Early in the charge the court referred to the fact that the 
indictment and the action of the Grand Jury were not evi¬ 
dence (R. 1505), but later the charges in the indictment v^ere 
described in great detail with no such protective instruction, 
to defendants’ prejudice (R. 1508-1509). 

The court charged defendants could be convicted if !“a 
conspiracy did in fact exist to restrain trade in the District 
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in at least one of the several ways alleged.” (R. 1508) As 
we urged to the trial court (R. 1514) it was error to so 
charge because the indictment charges one conspiracy 
agreement with five purposes, not five conspiracies. A con¬ 
spiracy agreement such as charged in the indictment cannot 
be proven by evidence of other or smaller conspiracies. 

That is settled law and clearly pointed out in Telman v. 
United States, 67 F. 2d 716, 718: 

“Where one large conspiracy is charged, proof of dif¬ 
ferent and disconnected smaller ones will not sustain a 
conviction.” Citing Marcante v. United States (C. C. 
A. 10) 49 F. 2d 156; Parnell v. United States (C. C. A. 
10) 64 F. 2d 324; Wyatt v. United States (C. C. A. 3) 
23 F. 2d 791; United States v. Wills (C. C. A. 3) 36 
F. 2d 855; Terry v. United States (C. C. A. 9) 7 F. 
2d 28; United States v. McConnell (D. C. Pa.) 285 F. 
164. 

This aspect of the charge also permits conviction under 
the “restraint” on “members” of GHA (Spec. 2, R. 15). 
As the District Court held, (26 F. Supp. 752), (a finding 
which this Court in the AMA case was careful not to disturb, 
as it nowhere upheld the “member” theory): 

“The charge that members of the Association were 
restrained * * * is devoid of legal substance. Their 
efforts to obtain group medical care is expressed 
through the medium of the Association, a corporate en¬ 
tity, distinct from the individual members. Upon no 
theorv can thev be treated as engaged in the business 
of the corporation.” 

Nor are such members in trade, they are federal em¬ 
ployees. 

Under the facts detailed in the charge (R. 1509) defend¬ 
ants (associations not for profit, of physicians), GHA, its 
affiliated physicians, other physicians, and the hospitals 
(charged as parties to the controversy but not made defend¬ 
ants) (R. 14) were clearly engaged in a “dispute” or “con¬ 
troversy” within the meaning of the Norris-LaGuardia and 
Clayton Acts. The court erred in not so instructing the jury. 
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Fatal error was committed in charging how a corporation 
(this aspect is vital to appellants, as they are the only cor¬ 
porations indicted) becomes a conspirator. The court 
erroneously charged on this most important principle as 
follows (R. 1510): 

“As to the corporate defendants, they will be respon¬ 
sible if authorized officers acting for the corporation 
or in the name of the corporation, did acts withih the 
apparent scope of the corporate powers , in forming or 
furthering the alleged conspiracy.” (Italics supplied.) 

No other charge specifically dealing with corporate par¬ 
ticipation was given. Thus the foregoing was the control¬ 
ling portion of the charge as to corporate participation and 
may well be the very reason for defendants’ conviction. It 
is glaringly erroneous and prejudicial. As we read it, the 
jury were instructed to convict if any officer, in the name 
of the defendant corporations, did any act in furtherance 
of the conspiracy. The mere furtherance of a conspiracy 
does not make a party a conspirator. This aspect of the 
charge was error. Marino v. United States, supra. We- 
niger v. United States, supra. 

Moreover, the court put in issue the reasonableness of 
defendants’ rules and regulations (R. 1510) when it 
charged: j 

“* * * ru i es an( j regulatory actions canjnot 

be justified where the real purpose or the natiiral 
results, are to interfere with free competition.” 

No such issue is tendered by the indictment, and that por¬ 
tion of the charge is irrelevant and prejudicial. Further¬ 
more, the undisputed evidence was that such rules are but 
the concensus of medical opinion and were reasonable (R. 
145, 879, 881, 1073, 1108). 

Natural results, in any event, are not the test of legality. 
The test in a proper case would be whether the rules a|nd 
regulations unduly restrain commercial competition to i|he 
injury of the public, directly, materially, and unreasonably. 
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Apex Hosiery Co. v. Leader, supra. Anderson v. United 
States, 171 U. S. 604. 

Further, the court described in the charge the approved 
list of the DMS as a “white list” on three separate occa¬ 
sions in the charge (R. 1509, 1511). As a “white list” was 
described throughout the trial as the opposite of a “black 
list,” the resulting prejudice to defendants is obvious. 

Throughout the charge the court stated that the merits of 
different methods of medical care (R. 1512), the legality of 
GHA, its financial condition, its grant of money (R. 1512), 
its subsidies, its financial unsoundness, its quality of medi¬ 
cal care, the free choice of physicians (R. 1498), belief of 
illegality of GHA, whether GHA or its staff violated medi¬ 
cal ethics, et cetera (R. 1497, 1498) were all irrelevant and 
immaterial. Such a charge is error. United States v. 
American Medical Association, supra, Chicago Board of 
Trade v. United States, supra, Appalachian Coals, Inc. v. 
United States, supra, Miller v. United States, supra. 

Of course, fundamentally the charge was erroneous in 
charging that the practice of medicine and certain adjuncts 
thereto described in the conspiracy charged in the indict¬ 
ment were “trade” under Section 3 of the Sherman Act and 
within that section. 

See points I and II of the argument. 

The charge as a whole was misleading, conflicting, erron¬ 
eous, and prejudicial to the defendants. 

CONCLUSION. 

In conclusion the defendants respectfully submit that the 
judgment below should be reversed. 

Edward M. Burke. 

William E. Leahy. 

Seth W. Richardson. 

Charles S. Baker. 

Warren E. Magee. 

Attorneys for Appellants. 
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In the United States Court of Appeals for the 
District of Columbia 

April Term, 1941 
Special Calendar 

No. 7929 

American Medical Association, a Corporation, appellant, 

v. 

United States of America, appellee. 

No. 7930 

The Medical Society of the District of Columbia, a 
Corporation, appellant, 

V. 

United States of America, appellee. 

_ I 

ON APPEALS FROM JUDGMENTS OF TEE DISTRICT COURT O 
UNITED STATES FOR TEE DISTRICT OF COLUMBIA 

BRIEF FOR THE UNITED STATES 

I 

STATEMENT OF THE CASE 

These are consolidated appeals from judgments of th4 Dis¬ 
trict Court of the United States for the District of Colombia 
upon convictions for violation of Section 3 of the Sherman 
Antitrust Act (Act of July 2, 1890, c. 647, 26 Stat. 209; 
U. S. C., Title 15, Section 3). The appellants are two corpora- 

(i) 
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tions, the American Medical Association and The Medical 
Society of the District of Columbia. 1 

The indictment (R. 1-21) was returned on December 20, 
1938. In addition to the appellant corporations, it named as 
defendants two unincorporated associations 2 and twenty-one 
individuals, sixteen of whom were members of the DMS, five 
of whom were officers or employees of the AMA, and all of 
whom were members of the AMA. On July 31, 1939, the dis¬ 
trict court sustained a demurrer to the indictment and dis¬ 
missed it (R. 21-25). United States v. American Medical 
Association et al., 28 F. Supp. 752. This Court reversed the 
judgment of the district court and remanded the case for fur¬ 
ther proceedings (R. 26-27). United States v. American Med¬ 
ical Association, 72 App. D. C. 12, 110 F. (2d) 703. 

Trial of the defendants commenced before a jury on February 
5,1941, the Honorable James M. Proctor presiding (R. 29-30). 
At the close of the Government’s case, the district court directed 
verdicts of acquittal for the two unincorporated associations 
and two individual defendants (R. 38). The jury, on April 4, 
1941, convicted the appellants and acquitted all other de¬ 
fendants (R. 44-45). 

Post-verdict motions filed by each of the appellants (R. 45- 
51) were denied on May 29,1941 (R. 53-54). On the same day 
the district court imposed a fine of $2500 upon the American 
Medical Association and a fine of $1500 upon The Medical 
Society of the District of Columbia (R. 54-55). 

THE INDICTMENT 

The indictment (R. 1-21) alleges that in February 1937, 
a non-profit cooperative association of Government employees, 

1 The American Medical Association will sometimes be referred to as the 
AMA and The Medical Society of the District of Columbia as the DMS. 

*The Harris County Medical Society of Houston, Texas, and the Wash¬ 
ington Academy of Surgery. 
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called Group Health Association, Inc., 3 was incorporated in the 
District of Columbia to arrange for the provision of medical 
care and hospitalization to its members and their dependents 
“on a risk-sharing prepayment basis” in return for mpnthly 

dues from its members. The medical care is rendered by a 

l 

medical staff consisting of salaried practitioners who engage in 
“group practice” under the sole direction of a medical director 
(R. 14, par. 33). 

The indictment charges that, during the years 1937 an4 1938, 
the defendants, other members of the DMS, and all of tl^e hos¬ 
pitals in the District of Columbia not operated by the Govern¬ 
ment (R. 2-3, par. 3) combined and conspired together, in 
violation of Section 3 of the Sherman Act, to restrain GHA 
in its business of arranging for the provision of medical care 
and hospitalization to its members and their dependents, to 
restrain GHA doctors and other doctors in the pursuit of their 
callings, and to restrain the Washington hospitals in the busi¬ 
ness of operating such hospitals (R. 14-15, par. 34). 

The indictment alleges that the “plan and purposp” of 
the defendants in carrying out the conspiracy was “to hin¬ 
der and obstruct” GHA in procuring and retaining quali¬ 
fied doctors, and in obtaining access to hospital facilities 
for its members, and “to hinder and obstruct” GHA doc¬ 
tors from obtaining consultations with other doctors prac¬ 
ticing in the District of Columbia and from treating and 
operating upon their patients in the Washington hospitals 
(R. 14-19, pars. 34-36). The indictment alleges that 
these objectives were achieved by action taken by the de¬ 
fendants to induce members of the appellant corporations 
and other doctors to boycott GHA and the members <j>f its 
staff by refusing to serve upon the staff of the organization 


* Group Health Association, Inc., will sometimes be referred to as GHA. 
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or to consult with the members of its staff, and to induce the 
Washington hospitals to boycott GHA and the members of its 
staff by denying hospital privileges to GHA doctors (R. lb- 
19, par. 36). 

Prior to the allegations described, the indictment sets forth 
what is termed the “background” of the conspiracy. It is 
alleged that, due to increases within the last few decades in 
the cost of medical care, persons with low incomes do not 
obtain adequate medical care; that, to meet this problem, 
doctors have associated themselves together in group practice 
to provide medical care for such persons on a risk-sharing pre¬ 
payment basis; and that the American Medical Association, 
“principally for economic reasons and because it has feared, 
for its members, business competition” from organizations in 
which doctors engage in group practice on a prepayment basis, 
has adopted and pursued “a policy of opposition to experimen¬ 
tation with such organizations” and has taken steps “to oppose 
their formation and operation throughout the United States” 
(R. 5-7, pars. 11-15). 

The indictment describes in detail the power of the AMA 
and the DMS to restrain group medical practice by exclud¬ 
ing and expelling from the AMA and its affiliated societies 
doctors engaged in such practice and by preventing such doc¬ 
tors from obtaining consultations and access to hospital facil¬ 
ities (R. 7-14, pars. 16-32). 

DESCRIPTION OF THE APPELLANTS 

The American Medical Association 

The AMA is a national association of doctors. Affiliated 
with it are medical associations in each of the states and the 
District of Columbia and county medical associations in many 
counties of the United States. State medical association 
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affiliates are known as “constituent” associations; county- 
affiliates, as “component” societies- (Gov. Ex. 1, R. 91; Ex. 
Bk.47; R. 1028) 4 | 

In order for a doctor to be a member of the AMA, he must be 
affiliated with a constituent association. Membership in most 
constituent associations is obtainable only by joinihg a com¬ 
ponent county society. Membership in a constituent or com¬ 
ponent society, ipso facto, makes a doctor a member of the 
AMA (Gov. Ex. 1, R. 90-91). 

The AMA is the largest and most influential medical asso¬ 
ciation in the profession (R. 112-113; Gov. Ex. 3, R. 1(13-116). 
In 1938, 109,435 doctors of a total of 169,628 in the United 
States were members (Gov. Ex. 1, R. 90). One of the impor¬ 
tant activities of the Association is the publication of ip. weekly 
medical journal, known as the Journal of the American Medi¬ 
cal Association edited by the defendant Morris Fishbein. It 


4 The Government’s exhibits which were read to the jury appear in the 
two volumes of the record entitled “Record on Appeal.” In a third volume 
entitled “Book of Exhibits” are printed the Government’s exhibits, ad¬ 
mitted in evidence, which were not read to the jury, but some ]pf which 
were described to the jury generally in order to save time. In addition, 
the third volume, through inadvertence, contains some exhibits which were 
read to the jury and are, therefore, also printed in one of the other volumes. 
The first two volumes will be cited as “R.”; the third, as “Ex. Bk.’! Refer¬ 
ences in this brief to the exhibit book will be made only to support un¬ 
disputed facts relating principally to the organization of the appellants. 

Gov. Ex. 1 is a stipulation, with appended documents, of (certain 
facts concerning the appellants, the other defendants, the Washington 
hospitals, and GHA. The stipulation was read to the jury andl there¬ 
fore, is printed in full in the first volume of the record (R. 89-05). It 
is also printed inadvertently in the third volume (Ex. Bk. 1-7). All 
documents referred to in the stipulation and admitted in evidence with 
it, except the Principles of Medical Ethics of the AMA and the By-Laws of 
GHA, appear in the exhibit book (Ex. Bk. S-8S). The Principles of 
Medical Ethics and the By-Laws were read to the jury and therefore 
appear in the record (R. 851-863; 1211-1256). 
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has a circulation of 101,300 copies, most of which go to doctors. 
(R. 1103) 5 

The governing body of the AMA is called the House of 
Delegates, which is composed of delegates elected from con¬ 
stituent associations (R. 1028 ; Gov. Ex. 1, Ex. Bk. 48). Super¬ 
vision of the Association’s affairs between sessions of the House 
is vested in a general manager, the defendant Olin West, who 
acts under the direction of a Board of Trustees (R. 1028; Gov. 
Ex. 1, Ex. Bk. 48-49). The execution of certain of the policies 
of the AMA is delegated to various councils and bureaus, those 
material here being the Judicial Council, the Council on Medi¬ 
cal Education and Hospitals, and the Bureau of Medical Eco¬ 
nomics. 0 A brief description of the functions of each of these 
follows. 

The Judicial Council: 

It is the function of the Judicial Council to interpret and 
enforce certain so-called “Principles of Medical Ethics” by 
which the AMA purports to set up rules governing the rela¬ 
tionship between the doctor and his patients, the profession, 
and the public (Gov. Ex. 1, R. 851-S63, Ex. Bk. 56-57; R. 
1077-1079). Every member of the AMA is obliged to abide 
by these Principles (R. 1073-1074), 7 and violation by a mem¬ 
ber may lead to disciplinary action against him which may take 
the form of expulsion or suspension of the member from mem¬ 
bership in the AMA and its affiliates (R. 113; Gov. Ex. 1, R. 26). 

“The AMA occupies an entire building in Chicago, Illinois, and employs 
over 600 persons. In 1936 and 1937, its gross earnings amounted to over 
$1,500,000, most of which was obtained from subscriptions to, and the sale 
of advertising space in, the Journal. (Gov. Ex. 3, R. 113-116) Many of 
the 60.000 doctors who are not members of the AMA are retired or inactive 
(R. ISO). 

* West, in addition to acting as general manager of the AMA, is secretary of 
the Judicial Council (R. 1028). The defendant William D. Cutter is secretary 
of the Council on Medical Education and Hospitals (R. 775). The defend¬ 
ant R. G. Leland is director of the Bureau of Medical Economics (R. 962-963). 

7 The Constitution of the DMS provides that “The Principles of Medical 
Ethics of the American Medical Association shall be binding upon the 
members of the Society” (Gov. Ex. 1, Ex. Bk. 23). 
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The principles which bear upon the issues in this qase are 
contained in Chapter III, Article VI, of the Principled under 
the heading “Compensation.” Section 2 of Article VI makes 
it “unprofessional for a physician to dispose of his ^ervices 
under conditions that make it impossible to render adequate 
service to his patient or which interfere with reasonably com¬ 
petition among the physicians of a community” (R. 8601). 8 

Section 3 of the same article provides that “Contract 
Practice”—that is, the provision of medical care to a group 
of individuals by a doctor on a salary basis—while not “ per se” 
unethical, becomes “unethical” (R. 860): ! 

1. When there is solicitation of patients, direqtly or 
indirectly. 2. When there is underbidding to Secure 
the contract. 3. When the compensation is inadequate 
to assure good medical service. 4. When there is inter¬ 
ference with reasonable competition in a community. 
5. W r hen free choice of a physician is prevented- 6. 
When the conditions of employment make it impos¬ 
sible to render adequate service to the patients. 7. T|r hen 
the contract because of any of its provisions or practical 
results is contrary to sound public policy. * * * 

Two features of significance are apparent from the principles 
quoted above: First, it is obvious that the “misconcjuct” 
which these principles seek to prevent is far removed from 
matters of morals or ethics in the true sense of those wbrds. 
The prohibitions against “underbidding,” “inadequate com¬ 
pensation,” “solicitation,” and “interference with reasonable 
competition in a community” are instead what may be said to 
be the competitive, as distinct from the professional, rules of 
the game. 9 

* All italics in this brief are supplied by us. 

•The AMA itself recognizes the economic character of these principles: 
“Practically all economic transactions involve an ethical implication, jiood 
or bad. Many of the principles of medical ethics carry some economic im¬ 
plication.” “ It must be recognized that unfair economic practice reflects 
on all and should be just as much a matter of interest to the component 
society as is other unethical practice .” (Gov. Ex. 607, Ex. Bk. 2S4, 2S6, 
290) I 
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Secondly, the standards laid down by the Principles to gov¬ 
ern contract practice are abstract in the extreme. 10 As a con¬ 
sequence, whether or not a contract is “unethical” depends 
largely upon the interpretation given to the principles by the 
bodies charged with their enforcement, the local societies and 
ultimately the Judicial Council—an interpretation of vague 
business standards necessarily influenced by the economic pre¬ 
dilections of these enforcing agencies. 11 
The Council on Medical Education and Hospitals: 

Before explaining the functions of this Council, it is im¬ 
portant to note the role played by the hospital in modern med¬ 
icine and the way in which its facilities are made available to 
the profession. 

As demonstrated by their growth (R. 211), hospitals have 
become an essential part of the medical program of the nation. 
Consequently, for doctors in general, affiliation with one or 
more such institutions is “valuable and important”; for the 
surgeon, such affiliation is “essential” (R. 211). 

The typical hospital in the United States is organized so 
that affiliation with the hospital by a doctor is possible in only 
one of two ways: 

While the business and financial affairs of most hospitals are 
under the control of a lay board, the medical profession has 
control of the medical affairs of the hospital. The members of 
the profession selected to administer the professional affairs 
are known as the regular or attending staff (R. 211). This staff 
determines the professional policies of the hospital, supervises 

" The AMA never has defined what is meant by “sound public policy,” 
and has declined to do so when requested for a definition (Gov. Ex. 137, 
R. SG6). 

11 The almost unlimited power of the Judicial Council to declare a con- • 
tract unethical is demonstrated by a ruling of the Judicial Council in 1930 
that “a fundamental of medical ethics is that anything which in effect is 
opposed to the ultimate good of the people at large is against sound public 
policy and therefore unethical” (Gov. Ex. 144, R. 1031-1032). 
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its educational program, and takes the responsibility for the 
treatment of all charity patients (R. 212). Since the available 
positions on the regular staff of a hospital are limited $,nd much 
sought after, only a few in the profession can obtain| hospital 
privileges through this avenue (R. 212). 

The bulk of the profession obtains hospital privileges by 
membership on the “courtesy staff” of the hospital. Members 
of the courtesy staff may treat their own patients in the hos¬ 
pital, but they are not required to, and do not, participate in 
the administration of hospital affairs (R. 212). Appointment 
of a doctor to the courtesy staff of a hospital depends upon 
approval of the applicant by the regular staff (R. 212-^13). 

It is the duty of the Council on Medical Education ajnd Hos¬ 
pitals to inspect and approve hospitals for intern training (R. 
213). 12 This inspection is conducted by a staff of investigators 
under the supervision of the defendant Cutter and approval 
for intern training is granted or withheld, dependinjg upon 
whether, in the view of the Council, the hospital has ljnet the 
“essentials” set by the AMA for hospitals engaged in th^ train¬ 
ing of interns (R. 776). | 

Approval by the AMA is essential if a hospital is to have 
interns. 13 The AMA is the only agency which rates hos¬ 
pitals for this purpose and medical school graduates ordinarily 
intern only in hospitals approved by it (R. 214, 800). 

One of the “essentials” set by the AMA for an approved 
hospital is that its staff be composed of “ethical” physicians 

(Def. Ex. 12, R. 777). 14 In 1934, the power of the 'AMA 

- I 

11 To gain experience, medical school graduates ordinarily spend from one 
to two years after graduation in hospitals as interns. During the period of 
this internship, the intern is given the opportunity to assist in the treatment 
of the sick under the supervision of the hospital’s staff (R. 213). | 

u The training of interns is of substantial value to hospitals. In t|ie first 
place, it enhances the prestige of the institution ; secondly, the intern Renders 
valuable services to the hospital which are obtained by the institution for 
little or no compensation to the intern (R. 213). j 

“The appellants did not print Defendants’ Exhibit 12 in the recor<J. By 
stipulation approved by this court, either party “may refer in brief or argu- 
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to control intern hospitals by control over their staffs was 
implemented and increased by the adoption by the House of 
Delegates of a resolution, known as the Mundt resolution, 15 
expressing “the opinion’’ “that physicians on the staffs of hos¬ 
pitals approved for intern training by the Council on Medical 
Education and Hospitals should be limited to members in good 
standing of their local county medical societies” (Gov. Ex. 8, 
R. 250). The secretary of the Council explained that the pur¬ 
pose of this resolution “was to smoke out from the staff of some 
hospitals certain men who were regarded as objectionable but 
whom the hospital felt a delicacy in removing” (Gov. Ex. 255, 
R. 252, 253). 

From the foregoing, it is clear, first, that, as a result of 
the AMA’s hospital approval program, the reputation and 
existence of intern hospitals depend upon the recognition of 
those institutions by the AMA; second, that the composition 
of the staffs of a hospital is an important consideration of the 
AMA in reaching a decision to approve a hospital; and, third, 
that the AMA has the power to withhold approval solely be¬ 
cause, in its view, members of the staff may not be “ethical” 
or simply because the doctors on the staff are not members 
of the AMA. 

The Bureau of Medical Economics: 

It is the function of the Bureau of Medical Economics “to 
collect, tabulate, study, criticize and prepare for publication 
and distribution data pertaining to the economics of the prac¬ 
tice of medicine” and “to furnish critical and constructive in¬ 
formation and opinions by correspondence on the several 
phases of medical economics” (Gov. Ex. 5, R. 118, 120-121). 
The Bureau, through the defendant Leland and twenty-eight 

ment to any photostatic copy of any or all exhibits which were received 
in the trial * * The requirement that staff members be “ethical” 
appears in Par. 1, Sec. 2 of the exhibit. 

,a The sponsor of the resolution was Dr. G. Henry Mundt. 
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assistants, has investigated and reported upon numerous plans 
involving contract or group practice (R. 222; Gov| Ex. 5, 
R. 121), and has carried on extensive correspondence with 
members of the AMA and others concerning such pl^,ns (R. 
224-225). Articles written by. the Bureau are published in the 
Journal of the American Medical Association in a section en¬ 
titled “Organization Section,” which is devoted principally to 
the discussion of problems of organization and medical eco¬ 
nomics (Gov. Ex. 3, R. 113,117). | 

The Medical Society of the District of Columbi^ 

The DMS is a constituent society of the AMA. Since there 
are no counties in the District of Columbia, the AMA| has no 
component societies in the District. 825 doctors are members 
of the Society. (Gov. Ex. 1, R. 89, 90-91.) 

“General oversight” over Society matters is delegated by the 
Society’s constitution to a standing committee called the 
Executive Committee (Gov. Ex. 1, Ex. Bk. 12, 17-18).; This 
Committee is required to “keep informed in all matters per¬ 
taining to the objects, interests, policy and conduct lof the 
Society, and report to the Society such recommendations 
as it may deem advisable” and to “exercise general oversight 
over the work of the officers, committees and sections” (| ibid.). 
It is the duty of the Executive Committee to investigate and 
pass upon charges of unethical conduct preferred against 
members of the Society and to recommend disciplinary (action 
to the Society (Gov. Ex. 1, Ex. Bk. 12, 26). 

Finally the Committee is required “to prepare an approved 
list of organizations, groups and individuals” for the informa¬ 
tion of Society members, all of whom are prohibited by 
Chapter IX, Article IV, Sec. 5 of the Constitution, as amended 
on March 3,1937, from engaging “in any professional capacity 
whatsoever with any organization, group or individual, by 
whatever name called or however organized, engaged in the 
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practice of medicine within the District of Columbia or within 
10 miles thereof, which has not been approved by the Society” 
(Gov. Ex. 1, Ex. Bk. 12, 25). 

The Society also has a standing committee, known as the 
“Compensation, Contract and Industrial Medicine Com¬ 
mittee” (referred to for brevity as the CC&IM Committee), 
whose duty it is to investigate all charges of unethical conduct 
against members of the Society as regards contract practice 
(Gov. Ex. 1, Ex. Bk. 12, 17, 19). Members of the Society are 
prohibited by the constitution from entering into any con¬ 
tracts “which interfere with reasonable competition among” 
the Washington physicians in violation of Chapter III, Article 
VI, Sec. 2 of the Principles of Medical Ethics (supra, p. 7), 
and, before entering into any contract, are required to sub¬ 
mit a copy of it to the CC&IM Committee for approval (Gov. 
Ex. 1, Ex. Bk. 12,24). 

Chapter IX, Article IV, Section 1 of the Society’s constitu¬ 
tion provides that “Members shall not accept appointment to, 
or continue to serve upon, the medical staff of any hospital 
or dispensary which is not approved by the Society” (Gov. 
Ex. 1, Ex. Bk. 12, 25). A “Hospital Committee” of eleven 
members is charged with investigating “the ethical relations 
between the hospitals and dispensaries in the District of Co¬ 
lumbia and physicians,” and is required to “recommend 
* * * a list of hospitals to be approved by the Society,” 

and to inform the Society of the names of members who are 
associated in any way with hospitals not on the approved list 
Gov. Ex. 1, R. 93-94, Ex. Bk. 12-20). During the conspiracy 
period, the Hospital Committee was constituted in such a way 
that a member of the regular staff of each of the hospitals in the 
District of Columbia not operated by the Government was a 
member of the Hospital Committee of the DMS (Gov. Ex. 
1, R. 89, 91, 93-94; Gov. Ex. 312, R. 549-550). 16 

14 The names of the Washington hospitals appear in Gov. Ex. 1, R. SO, 91. 
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GROUP HEALTH ASSOCIATION, INC.—ITS BACKGROUND AND 
THE NATURE OF ITS OPERATIONS 

The origin of GHA is traceable directly to a growing realiza¬ 
tion in the United States within the last fifteen years that 
adequate medical care is being made available only tjo a small 
fraction of the population, and that even this inadequate care 
frequently results in sudden and crushing financial burdens for 
those who receive it. The form which GHA took was an 
adaptation of other plans successfully followed throughout 
the United States to deal with the causes for these conditions 
and to correct them. 

Concrete evidence that the amount of medical cajre which 
any family receives depends upon its income and tjiat, as a 
result, that part of the low income group not eligibly for, nor 
desiring, charity does not receive adequate care was developed 
by a committee of prominent professional men and laymen, 
known as “The Committee on the Costs of Medical Care.” 17 
Studies conducted by the Committee 18 demonstrate clearly 
that the greater the income of the family, the greater the 
amount of medical care which it receives, despite the jfact that 
there is more need for medical care by families with small 

incomes than by families with comparatively large incomes. 19 

_ 

"This Committee, consisting of 50 members, was formed in 1927. Its 
chairman was Ray Lyman Wilbur, President of Stanford University, former 
Secretary of the Interior, and past president of the American Medical Asso¬ 
ciation. 25 members of the Committee were doctors, 14 of whom were 
engaged in private practice. The Committee also included prominent public 
health specialists, sociologists, economists, dentists, nurses, and druggists 
(R. 214-215). 

18 During a period of five years the Committee conducted a series of studies 
in the field of medical economics which it published, together! with its 
conclusions and recommendations, in 28 volumes (R. 214-215, 219-220). 
Included within the studies of the Committee was a study of the amount 
of medical care received by 9,000 families, which included 38,000 individuals. 
The incomes of these families ranged from under $1,200 to over $10,000. 
(R. 215) 

18 The Committee found that families earning less than $l,20(j> received 
an average of 1.9 visits from physicians each year as compared! with 4.7 
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They also reveal that 10% of the American families pay over 
$40 out of every $100 spent by the nation for medical care, 
while 58% pay less than $20 (R. 219). 

An important cause for the discrepancy between the amount 
of care received by people of means and people with small 
incomes lies in the tremendously increased cost of medical care 
occasioned by the revolutionary advances in the practice of 
medicine within the last few decades which have made it im¬ 
possible for persons with limited means to pay for the medical 
care which they need on the fee-for-service basis traditionally 
prevailing in the profession. The economic and business phase 
of the practice of medicine concerned with the distribution of 
medical care has failed to keep pace with the tremendous prog¬ 
ress in the professional and scientific phase of medical practice. 
(R. 101-104) 

In a sincere and common-sense endeavor to provide more 
adequate care to persons with limited financial means, organi¬ 
zations have grown up in the United States to provide com¬ 
plete medical care by groups of physicians to subscribers in 
return for regular periodic payments by them in the form of 
dues. These groups of doctors are said to be engaged in “group 
practice on a prepayment basis” (R. 104-105) . 20 The methods 
of these organizations make available two outstanding advan¬ 
tages: The prepayment feature of such plans encourages resort 

visits for families earning over $10,000 (R. 216). The average number of 
days spent in hospitals by the members of the group earning between $1,200 
and $2,000 amounted to about .66 of a day; families earning over $10,000 
.'■pent almost twice as much time in hospitals (R. 217). In the highest 
income group, only one out of seven received no care whatever, as contrasted 
with one out of two in the lowest income group (R. 217), despite the fact 
that studies show that there is more illness among people with limited means 
than among people in comfortable circumstances (R. 21S). 

* Some of the more prominent of these organizations are the Ross-Loos 
Group in Los Angeles; Trinity Hospital in Little Rock. Arkansas; the 
Stanacola plan of the Standard Oil Company of Louisiana; and the Mil¬ 
waukee Medical Center for International Harvester Co. employees (R. 105- 
106; Gov. Ex. 145, R. 253-25S). 
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to preventive medicine, spreads the cost of medical care; equally 
among all subscribers so that each, regardless of the amount 
of care which he receives, bears an equal share of the total cost 
for the group, 21 and enables each subscriber to budget his own 
costs for medical care and thus to spread evenly over earn¬ 
ing period the cost of illness, regardless of its uneven inci¬ 
dence. The group practice feature gives to members the 
benefit of the services of a group of specialists and general 
practitioners who can make common use of laboratoriies and 
equipment, and reduces the cost of medical care i by af¬ 
fording consultative services of specialists without additional 
expense to the member and by avoiding the duplication of 
facilities and equipment which would result if the doctors in 
the group practiced separately. (R. 106-108; Gov. Ipxs. 36, 
R. 278,285-287; 7, R. 138,140; R. 219,137-138). j 
GHA represents an attempt to give employees of Gjovern- 
ment agencies the advantages of such practical methods. In 
1936, Raymond R. Zimmerman, Director of Personnel of the 
Home Owners’ Loan Corporation, 22 became interested in pro¬ 
viding a medical service plan for HOLC employees (Ej,. 349- 
150). After familiarizing himself with some of the prepay¬ 
ment plans operating in the United States, he recomnjended 
to officials and employees of HOLC the formation by the em¬ 
ployees of a cooperative group health plan (R. 150-151, 499; 
Gov. Ex. 37, R. 291). The result was the incorporation of 
GHA, a non-profit corporation, in the District of Columbia on 
February 24,1937 (Gov. Ex. 1, Ex. Bk. 80-84). 

st The plans are sometimes called “risk-sharing” plans because 6f this 
insurance feature. 

28 The Home Owners’ Loan Corporation is an independent instrumentality 
of the United States, engaged in refinancing home loans (R. 130). The Act 
of Congress of .Tune 13, 3933 ( 4S Stat. 12S, U. S. C., Title 12, § 1461, ct scr/.), 
authorized the Federal Home Loan Bank Board, then in existence, to create 
the Home Owners’ Loan Corporation and provided that the corporation should 
be under the direction of the Board and operated by it. 
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The membership of GHA is composed “solely of civil em¬ 
ployees of the executive branch of the United States Govern¬ 
ment service” (R. 1212). At the time GHA commenced opera¬ 
tions on November 1,1937, it had approximately 900 members, 
all of whom were employees of HOLC (R. 500). 23 After the 
Association had been in operation for several months, member¬ 
ship was extended to employees of other Government agencies, 
which increased the total membership to about 2600 persons 
(R. 500). 

In return for monthly dues, the member and his dependents, 
if any, are entitled to obtain “medical and surgical examina¬ 
tions and treatments, including examinations in special depart¬ 
ments, such as refractions of eyes; laboratory tests, X-ray 
examinations, surgical operations, confinement cases and pro¬ 
fessional consultations, nursing and ambulance facilities, house 
calls, and hospitalization * * * not to exceed 21 days for 

any one illness * * *” (R. 1242). The Association has 

established and equipped a clinic where members may obtain 
the treatment to which they are entitled (R. 152-153; Gov. Ex. 
37, R. 293). 

The doctors’ care to which the members of the Association are 
entitled is provided by a group of doctors engaged by the Asso¬ 
ciation and compensated by salary (Gov. Ex. 37, R. 293). The 
medical affairs of the Association are under the sole supervision 
of a medical director, who is a doctor of medicine (R. 1232- 
1233). 

The business and property of the corporation are managed 
and controlled by a board of. trustees, elected by the members, 
which in turn elects the officers of the corporation (R. 1224- 
1228). 

THE CONSPIRACY 

The most graphic evidence of the conspiracy is contained in 
the contemporaneous record of it in minutes of meetings of 

y — 

”84% of these members earned less than $4,000 a year; 58% earned less 
than $2,000 a year (R. 153). 
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the DMS and of its Executive Committee. These minutes 
were required to be kept by the constitution of the DJV^S, and 
their accuracy was not impugned by the defendants in aijy sub¬ 
stantial respect. 24 They show the formal corporate acts of the 
DMS taken by it in concert with the AMA to achieve t}ie un¬ 
lawful object of the conspiracy and the acts and declarations 
of the individual defendants and other members of the Society, 
all of whom were co-conspirators with the appellants, which 
led to that corporate action. 

In explaining the conspiracy, we shall first discuss the evi¬ 
dence relating to the unlawful corporate action of the )DMS. 
In considering this evidence, however, the Court should bpar in 
mind that, as we show later (infra, pp. 44-50), the AMk not 
only approved, but actually incited, the action taken bjy the 


DMS and, through authorized agents, collaborated closely with 
the DMS in the unlawful plan to force GHA out of business. 
Representatives of the AMA were in frequent communication 
with the DMS concerning opposition to GHA, attended and 
participated in some of the meetings of the DMS of [most 
importance in this case, and, at their own request, were kept 
fully advised by the DMS of all action taken by it to opjpose 
GHA. Also, as will appear, the AMA, on its own initiative, 
itself took affirmative steps to obtain the exclusion of (|jHA 
doctors from the Washington hospitals. 

A. The formation of the conspiracy 

The decision of the appellant DMS to oppose GHA by talking 
concerted action to prevent its successful operation was the 
culmination of a series of meetings of the Executive Commit¬ 
tee and the Society during the period between June 1,1937, and 
October 6,1937. The minutes of these meetings, together lyith 

** These minutes are Government’s Exhibits 36 and 37. Gov. Ex. 36 i$ the 
minutes of the meetings of the Executive Committee on June 1, 1937, and 
June 21, 1937 (R. 276, 283). All other minutes of the Executive Committee 
and Society are marked Gov. Ex. 37. In the index to the record is a iable 
showing the page of the record where the minutes of each meeting appear 
(Index viii-ix). 
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other evidence to which we shall refer, demonstrate that the 
action taken by the Society, both contemporaneously with, and 
subsequent to, the meetings which the minutes record, was, as 
charged by the indictment (R. 1,15), intended to restrain GHA 
in its business, to restrain the members of its medical staff and 
other doctors in the pursuit of their callings, and to restrain the 
Washington hospitals in carrying on their businesses. This 
evidence also reveals in clear relief the competitive aspect of the 
conspiracy, that is, the intention of the defendants to destroy 
GHA because of the commercial competition in the marketing 
of services which its methods threatened to offer to doctors in 
private practice in Washington. 

On June 1,1937, a special meeting of the Executive Commit¬ 
tee of the DMS was called because, as explained by the chair¬ 
man, it had been learned that the HOLC had undertaken a plan 
to provide medical care for its employees (Gov. Ex. 36, R. 27 b- 
278). The chairman exhorted the Committee “to look to the 
future; these plans all threaten the coming generation of phy¬ 
sicians and their income” (R. 277). H. C. Macatee, a member 
of the Committee, suggested that “the medical profession had 
two weapons at hand, one, to forbid consultation with the 
physicians doing this type of work; the second, would be to 
withhold approval of any hospital that would take any cases 
or assist in the movement in any way” (R. 277). A subcom¬ 
mittee was appointed to study what was thought to be a pro¬ 
spectus of GHA and to report back concerning the matter (Gov. 
Exs. 36, R. 283, 284; 37, R. 319,320). 

This subcommittee reported on June 21 (Gov. Ex. 36, R. 
283-290) that, since, as shown by the prospectus, the coopera¬ 
tive plan involved the hiring of “salaried fulltime physicians,” 
it was in violation of the Principles of Medical Ethics, “and 
therefore * * * no member of the Medical Society can 
have a part in it as at present constituted, and still be a mem¬ 
ber of the Medical Society or of the American Medical Asso- 
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ciation” (R. 288). The subcommittee proposed that the Soci¬ 
ety submit to organizations contemplating the operation of 
health cooperatives a plan in which “instead of salaried person¬ 
nel for diagnosis and treatment the patient shall have free 
choice of physician from a panel of the medical society members 
* * *” (R. 289). 25 After this report, the chairman ad¬ 

dressed the meeting and “called attention to the fact that he 
had one son who had just completed his medical course; an¬ 
other son was just entering the medical school. This repre¬ 
sented a tremendous personal investment, the usefulness of 
which he thought would be greatly curtailed by the institution 
of such a plan” as GHA. (R. 284.) Macatee again “stated 
that two ways available in combatting or controlling any such 
scheme as recently proposed in Washington might probably be 
handled (1) through disciplining our own members who un¬ 
dertook to participate, and (2) the possibility of doing some¬ 
thing to recalcitrant hospitals through pressure on : their 
staffs” (R. 284-285). 

A subcommittee, with the defendant Francis X. McGovern 
as chairman, was appointed by the Executive Committee to 
“feel out” representatives of GHA to ascertain whether they 
would abandon the plan to have a salaried staff and instead 
would use the members of the Society to provide the irjedical 
care for GHA members (Gov. Ex. 37, R. 310-315, 334^335). 20 
This subcommittee, before meeting with GHA, gave farther 
study to the organization and reported back to the Executive 

“The report was accepted by the Executive Committee in principle (Gov. 
Ex. 37, R. 290, 310; R. 310. 320). 

“In pointing out to his associates the desirability of attempting to 
induce GHA to use the Society as the reservoir for its medical personnel, 
the defendant Conklin argued that, “if this thing spreads to all Govern¬ 
ment employees, which I have no doubt will be the situation, we ian all 
realize what will happen to the practice of medicine in the District of 
Columbia. The seriousness of that situation means that we should have 
a committee to go to their committee and feel out the whole thing * ] * 

(R. 312) 
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Committee on July 12,1937 (Gov. Ex. 37, R. 319-323). 27 The 
report, which is appended to the minutes (R. 320-323), is one 
of the most illuminating documents in the case. In it is a 
complete outline of the plan for concerted action against 
GHA which was eventually followed by the Society, and a 
forthright admission that the primary reason for the concern 
of the defendants with GHA was the competition which it 
threatened to offer to Society members. 

The report commenced as follows (R. 321): 

The present HOLC corporation is only a minor 
consideration: (a) Either innumerable others will fol¬ 
low or (b) a large all-embracing organization will suc¬ 
ceed all smaller enterprises. The first eventuality is 
not of great concern to us. Competition will kill them 
and since they cannot be large enough to supply a 
proper quality of medical care or hospitalization on 
their own account subscribers will gradually withdraw. 
Also the Medical Society by its present control over 
its members, and through them of the hospitals can 
adequately fight (if it is so desired) these small units. 
(Various methods which are more or less practical 
will be later detailed.) 

The report went on to point out, however, that, if a “large 
ali-embracing organization” was formed, it would be success¬ 
ful because it would be assured of adequate financial support 
and therefore could obtain qualified personnel and could 
construct its own hospital. The report then continued (R. 
321-322): 

The Medical Society must therefore adopt a definite 
policy toward the cooperative movement as a whole, 
and at once, without wasting a great deal of time on 

"The report submitted by the subcommittee is in the form of a letter 
from J. Russell Verbrycke, chairman of the DMS Committee on Medical 
Economics, to McGovern which the subcommittee adopted as its report (R. 
320). This report was received by the Executive Committee and held on 
the table for future consideration (Gov. Ex. 37, R. 320, 331). 
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the HOLC project. The alternatives of policy are pri¬ 
marily: 

1. Approval of cooperatives as at present outlined. 

2. A laissez-faire attitude of seeing what will hap¬ 
pen. 

3. Disapproval and active combat with all measures 
at our command. 

4. Disapproval of all other plans and the joffer of 
prepaid medicine 'through the Medical Society (a) 
either as a Society subsidiary or (b) through al change 
in the Medical-Dental Service Bureau. 

The first of these, approval, is manifestly an im¬ 
possibility. The second alternative threatens through 
inertia more than any other factor. 

Active opposition is possible at present. Whether 
it is advisable is another matter, unless some substi¬ 
tute plan can be suggested. Failure to place the co¬ 
operative on the approved list of the Medical Society 
would automatically forbid any consultations by mem¬ 
bers of our Society. Any fulltime employees , of the 
corporation could probably easily fail to be put\ on the 
courtesy list of the hospitals for one reason or Another 
without the fact of his connection with a cooperative 
being even mentioned. In fact any combative method 
would necessarily have to be camouflaged to Ihe nth 
degree. 

i 

The subcommittee concluded its report with the recommenda¬ 
tion that, instead of merely supervising the formation of co¬ 
operatives, the Society form its “own complete organization 
for the distribution of prepaid medical care as a distinct unit 
competitive with any other organization that may be farmed” 
(R. 322). 1 

Thus, the issue posed before the Society by this report was, 
as put by McGovern, “whether to fight this thing with the 
weapons at hand or possibly set up an organization to cjombat 
it” (R. 328). As we shall see, the Society, to forestall the 
competition of GHA in the rendition of services to the jpublic, 
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elected to “fight” the organization by the means described 
in the subcommittee’s report. 

Following the submission of this report, the subcommittee 
met with the Board of Trustees of GHA and certain of its 
officers on July 26, 1937 (Gov. Ex. 10, R. 176-197).” At this 
meeting Macatee, the spokesman for the committee, after 
warning that members of the Society were forbidden by the 
constitution of the Society from accepting employment with 
GHA or consulting with the members of its staff unless GHA 
was approved by the Society, 20 suggested that GHA “convert 
itself into a financial organization,” that is, that it undertake 
merely to finance the cost of medical care for its members and 
leave the provision of the care to members of the DMS (R. 
181, 185). 30 GHA, desiring to obtain the advantages of group 
practice, was not receptive to the suggestion. 

The failure of this attempt of the Executive Committee to 
induce GHA to abandon its plan was the signal for a special 
meeting of the Society on July 29, 1937 (Gov. Ex. 37, R. 347- 

38 The meeting was held in tlie Board Room of the Federal Home Loan 
Bank Board (R. 159). Gov. Ex. 10 is a transcript of the discussion at the 
meeting, transcribed by employees of HOLC (R. 150). 

” In doing so, Macatee pointed out that the effect of disapproval would be 
to exclude from the staff of GHA the 100,000 physicians who were members 
of the AMA and to leave the selection of its stafT to the remaining Gn.000 
doctors in the United States, many of whom were retired, inactive, or un¬ 
available for some other reason (R. 180). 

90 As a reason why he considered such a change important and approval 
by the Society impossible unless the suggested change was made, the spokes¬ 
man, emphasizing the competitive threat of GHA, called attention to the 
fact that membership in GHA was open to substantially all Government 
employees and said (R. 194) : 

* * * But let us get down to cases and consider what would hap¬ 
pen in the District of Columbia provided you were able to obtain the 
maximum of enrollment in this corporation. As I pointed out a while 
ago, it would involve about one-third of the population of the District 
of Columbia. Well, one-sixth anyhow, of actual subscriptions, because 
there are about 100,000 employees. Multiply that by 3.3, you see what 
it would do here as an economic thing. * * * It would simply result 

in the necessary exodus of a large part of the medical profession of the 
District of Columbia * * *. 
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352). The secretary of the Society, in reporting to the AMA 
concerning the meeting, informed the AMA that, at tljis meet¬ 
ing, ‘Various opinions were expressed by individual members 
ranging from the taking of most drastic measures in \the way 
of boycott, etc., to various conciliatory propositions” (Gov. 
Ex. 188, R. 354). A new subcommittee was appointed for the 
purpose “of bringing back to the Executive Committee a solu¬ 
tion concerning what the Society’s attitude would be’^ toward 
GHA (R. 351). | 

This subcommittee reported to the Executive Committee on 
September 8, 1937, “that the Group Health Association is un¬ 
ethical and that the participation in it by any member] of The 
Medical Society of the District of Columbia would render him 
or her subject to disciplinary action by the Society,” b(ut that 
it had at that time, “no definite recommendation to make with 
respect to combatting the activities of the Group Healtli Asso¬ 
ciation other than is embodied by implication in the preceding 
paragraph” (Gov. Ex. 37, R. 357-358). This failure of the sub¬ 
committee to submit any program of aggressive action ^gainst 
GHA was the occasion for the following vigorous plea for 
action by the defendant McGovern (R. 358): 

Dr. McGovern said that he looked upon this Group 
Health Association movement as an organization com¬ 
ing in and interfering with his business. He added that 
he expected to be in practice for some 20 years sind he 
did not propose, if it could be avoided at all, to hkve an 
organization such as was proposed to interfere w{th his 
work and income. “Just what are you fellows going to 
do about it?” 

The solution to the Society’s problem of how to 
GHA came from the AMA. On October 2, 1937, 
against Group Health Association, written by the 
Woodward at the direction of the Board of Trustees ojf the 
AMA and approved as to contents by the general manager of 


“combat” 
an article 
defendant 
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the AMA, the defendant West, and the editor of the Journal, 
the defendant Fishbein, appeared in the “Organization Section” 
of the Journal of the American Medical Association (Gov. Ex. 
293, R. 368-3S6, supra, p. 11). The article was devoted to a 
scathing criticism of every phase of the GHA plan, 31 and in 
subtle, but unmistakable, language, it pointed the way for 
action against GHA by the local society. The article stated 
(Gov. Ex. 293, R. 384,385): 

* * * As the members of the salaried staff of the 
association are likely to be looked on by the profession 
generally in the community as on the outer verge oj 
ethical practice, if not altogether beyond the pale, it is 
not clear how they are to obtain qualified consultants 
or procure hospital service for their patients. 

***** 

* * * In any event, medical service under the 
association would be likely to be handicapped by diffi¬ 
culty likely to be experienced in obtaining the best con¬ 
sultant service and hospital accommodations. Physi¬ 
cians who sell their services to an organization like 
Group Health Association for resale to patients are cer¬ 
tain to lose professional status. 

The article also invoked and played upon the economic self- 
interest of the local profession by calling attention to the fact 
that, potentially, Group Health Association might include 
approximately three-fourths of the Washington population 
and stating (Gov. Ex. 293, R. 385): 

The effect of the withdrawal from private practice 
of even one-half that number of persons, all of whom 
are able to pay for medical services, will materially dis¬ 
turb medical practice in the District of Columbia and 
react against public interest. 

” The evidence (infra, pp. 46-4S) clearly shows that the article was intended 
to discredit GHA and to arouse the medical profession against it. The 
article itself, while seeking to give an impression of objective analysis of 
the facts, betrays its propagandists object by its extreme hostility. 
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The response of the DMS to the article was prompt ahd con¬ 
sistent with the suggestions expressed therein. On October 6, 
1937, three days after its publication, the Society adopted the 
following resolution (Gov. Ex. 37, R. 387-390): 

Whereas, The Bureau of Legal Medicine and Legis¬ 
lation of the American Medical Association has prepared 
and published a comprehensive report on the activities 
of Group Health Association, Incorporated; and 
Whereas, The Medical Society of the District of Co¬ 
lumbia is in full accord with the content of said Report, 
both as to the established facts set forth therein dnd the 
implications drawn therefrom; therefore, be it 
Resolved, That the Medical Society of the district 
of Columbia cause a copy of said report to be sent io each 
of its members as an indication of its future policies with 
respect to combatting the activities of said Group Health 
Association and also with respect to the ethical respon¬ 
sibilities of the Medical Society of the District of Colum¬ 
bia and of its individual members. 

Immediately after the adoption of this resolution, steps were 
taken by the Society and the AMA to distribute 1,000 reprints 
of the article among the local doctors (Gov. Exs. 108, lp9, R. 
386). | 

Thus, by October 6,1937, a month before the schedulediopen¬ 
ing of the GHA clinic, the DMS had formally determined to 
“combat” GHA along lines in accord with the “facts” and “im¬ 
plications” of the Journal article of October 2. We come now 
to a discussion of the evidence showing the way in which the 
Society sought to, and did, put this policy into effect. 

B. The operation of the conspiracy 
1. The white list 

It is not disputed by the appellants that, on July 12, 11937, 
the DMS Executive Committee, pursuant to Chap. IX, Arjt. IV, 
Sec. 5 of the Constitution forbidding professional relations by 
members with any organization not approved by the Society 
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(supra, pp. 11-12), adopted a list of approved organizations 
from which the name of GHA was omitted (Gov. Ex. 37, R. 331- 
334). There is likewise no dispute that on July 29 this list was 
sent to every member of the Society and to all of the Washing¬ 
ton hospitals (Gov. Exs. 37, R. 334; 45, R. 341; 37, R. 351; 
infra, p. 31). 

While the appellants seem to argue (br., p. 11) that the ap¬ 
proved list was unrelated to the Group Health controversy, 
there was overwhelming evidence to show that, as charged 
by the indictment (R. 1, 17), the list was in fact a “white 
list” by which the Society intended to prohibit members and 
hospitals from having relations with GHA and its doctors. 
Prior to July 12, when the list was adopted, the Executive 
Committee had had three meetings at which opposition to 
GHA was discussed (supra, pp. 1S-22). The list was prepared 
and submitted to the Executive Committee by a subcommittee 
which was headed by the defendant McGovern, as chairman, 
who was also chairman of the second subcommittee appointed 
to consider GHA (Gov. Ex. 37, R. 331, supra, p. 19). At the 
very meeting at which the list was submitted and adopted, 
the second subcommittee considering GHA headed by McGov¬ 
ern, reported “that failure to place the cooperative on the ap¬ 
proved list of the Medical Society would automatically forbid 
any consultation by members of our Society” (supra, pp. 
19-21). 32 

Furthermore, the white list, -when sent to the members and 
the hospitals, was enclosed with a letter, the first paragraph 
of which read as follows (Gov. Ex. 45, R. 341): 

" The minutes of this meeting also show that, after McGovern had read 
the proposed list of approved organizations, groups, and individuals, the 
following discussion occurred (Gov. Ex. 37, R. 333): 

Dr. Raymond T. Holden, Jr., inquired as to the personnel (medical) of 
the proposed Group Health Association, Inc. 

Dr. Hooe pointed out that it was a separate individual corporation and 
would have to be approved as a single unit. 

The list as submitted to the Executive Committee approved all medical 
personnel “connected with” the Government. Since GHA had a government 
connection, members might have misinterpreted this provision to include 
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It may have come to your attention that tpiere is 
an organization or organizations that are interested in 
gaining medical personnel. Your attention is called 
to Chapter IX, Article IV, Section 5 of the constitu¬ 
tion, quoted in full. 

Macatee, testifying as the defendants’ principal witness, ad¬ 
mitted that GHA was the organization referred to in the letter 
(R. 1197). 

Finally, after adoption of the white list, members were 
cautioned on several occasions that their conduct toward 
GHA was to be governed by the fact that that organization 
did not appear in the list of approved organization^ (Gov. 
Ex. 37, R. 351, 362, 387). 

As a result of the Society’s exclusion of GHA from the ap¬ 
proved list, the refusal of Society members to join the GHA 
staff or to consult with members of its staff was virtually auto¬ 
matic. The mere existence of this prohibition against profes¬ 
sional dealings with GHA was sufficient, without further action 
by the Society, to prevent professional relations betweeii GHA 
and most of the AMA membership. Four members of the 
AMA declined to accept positions on the GHA staff, when 
offered to them, simply because of the disapproval by the 
Society of that organization. 33 The evidence shows that the 
Society was also quick to take affirmative action, when such 
became necessary, to enforce its prohibition against profes¬ 
sional relations between Society members and GHA. 

GHA. To avoid this, the words “employed by” were substituted for the 
words “connected with.” (Gov. Ex. 37, R. 332-333) 

“ Dr. Glenn I. Jones was offered the medical directorship of GHA but de¬ 
clined to take it solely because he was told by representatives of the Society 
“that the District Medical Society was opposed to [GHA] and that members 
of the medical profession of the District of Columbia who might * * * 
Join it could not expect to continue with the District Medical Society nor could 
we expect [that] members of the medical profession would consult with mem¬ 
bers of such a group” (R. 237). The defendant Neill was offered the position 
of surgeon or medical director and declined for the same reason (R. 151-152; 
Gov. Ex. 37, R. 408). For evidence concerning the two other instances, see 
R. 1357-1358. 

437176—42 - 3 



2. Enforcement by the DMS of its policy prohibiting Society members 

from joining the staff of GHA 

When the GHA clinic opened in November 1937, Drs. Allan 
E. Lee and Mario Scandiffio, both members of the DMS, were 
on the staff of GHA (R. 652,1442; Gov. Ex. 114, R. 410). This 
fact was immediately called to the attention of the DMS by the 
AMA (infra, p. 48). The evidence is virtually undisputed that, 
as charged by the indictment (R. 1,17), the Society induced Dr. 
Lee to resign from the staff of GHA by instituting disciplinary 
proceedings against him and expelled Dr. Scandiffio from the 
Society because he continued his affiliation with GHA. 

When Drs. Lee and Scandiffio joined the staff of GHA, they 
tendered to appropriate officials in the Society their resigna¬ 
tions from the DMS (Gov. Exs. 41, 65. R. 453). Notwith¬ 
standing this, on November 2, 1937, the day after the GHA 
clinic was opened, Lee and Scandiffio were cited to appear before 
the disciplinary CC&IM Committee (Gov. Exs. 39, 62, R. 453- 
454). When they failed to appear, the Committee immedi¬ 
ately charged them with violating the DMS Constitution by 
having relations with an organization not on the approved list 
and, on the supposition that the two doctors had written con¬ 
tracts with GHA, by failing to file such contracts with the 
CC&IM Committee for approval (Gov. Ex. 63, R. 455-456). 

After the first session of the “trial” of these doctors before 
the Executive Committee, to which the charges were referred 
by the CC&IM Committee, and on the day of the second ses¬ 
sion, the defendant Hooe, Chairman of the CC&IM Committee, 
notified Lee that the proceedings against him would be dropped 
if he submitted a copy of his resignation from GHA to the 
CC&IM Committee that evening (R. 653-654). In accord¬ 
ance with this suggestion, Dr. Lee submitted to the medical 
director his resignation from the staff of GHA (Gov. Ex. 60, 
R. 461) and appeared before the CC&IM Committee with 
a copy of this resignation. The Executive Committee there- 
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upon dropped the charges against Lee “when it was ascer¬ 
tained definitely that Dr. Allan E. Lee was in fact np longer 
a member of the Group Health Association staff’’ (Gov. Ex. 


37, R. 459-460). 


The hearings against Dr. Scandiffio continued (Gov. Exs. 
326-328, R. 558-559). On March 2, 1938, he was expelled 


from the Society for .violation of Chapter IX, Article III, Sec¬ 


tions 1 and 2, and Chapter IX, Article IV, Section 5 of the 
Constitution (Gov. Ex. 37, R. 559-561, supra, pp.11-12). 34 

3. Enforcement by the DMS of its policy prohibiting Society members 
from consulting with members of the staff of GHA 

• The evidence shows, without any serious dispute, that, where 
consultations were sought by GHA doctors, the appellants 
rigidly enforced the prohibition against consultations with 
those doctors, although the AMA itself recognizes that the 
best interests of the patient require consultations in cases of 
serious illness (Gov. Ex. 1, R. 851, 854). 

In 1938, Dr. Richard Price, a general practitioner on the 
staff of GHA, requested Dr. Thomas E. Lee, a heart specialist 
and a member of the Society, to consult with him concerning 
a patient suffering from acute heart trouble (R. 951). Lee 


declined to consult with Price because of the Society restric¬ 
tion against consultations (R. 951-953). Sometime later, 
Price again requested a consultation with Lee concerning 
the case of an elderly lady who was so ill that Price “(thought 
she w*as going to die in the office” of GHA (R. 953-954). Lee 
again refused for the same reason (R. 954). 

When the president of GHA reported this to the defendant 
Neill, then president of the DMS, Neill replied that, having 

** In addition to coercing Lee to resign from the staff of GHA, the Society 
was instrumental in obtaining the resignation of another member of the 
staff. Dr. Francis X. Richardson was employed by GHA to m:ike house 
calls. In July 1938, he resigned from the staff for fear of losing his hospital 
privileges. (R. 630-631, 717) 
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in. mind the constitutional provision prohibiting professional 
relations with unapproved organizations, he personally had 
“advised the consultant that, under the provisions of the 
constitution of the Society he was not authorized to enter 
into consultation with Dr. Price.” Neill added that, as presi¬ 
dent of the Society, it was his “bounden duty to advise the 
members of the Society that under its Constitution they are 
not authorized to enter into consultation with the hired agents 
of the Group Health Association.” (Gov. Exs. 458, 459, R. 
544-547^ ^ 

On 1938, the Society adopted a motion sponsored 

by the defendant Thomas E. Mattingly, directing (Gov. Ex. 
37, R. 475) “the proper agency of the Society” to “take 
immediate measures to ascertain if any member or members 
of the Society are party to secret understandings and un¬ 
ethical arrangements with Group Health Association, Inc., 
whereby Group Health patients are admitted to Washington 
Hospitals and treated under the service or supervision of Medi¬ 
cal Society members possessing hospital privileges.” This 
motion was referred to the CC&IM Committee (Gov. Ex. 37, 
R. 479). Investigation by this committee led to the discovery 
that in November 1937, Dr. George B. Trible, a member of 
the DMS, had permitted Dr. Scandiffio to be present during 
an operation by Trible upon the child of a GHA member and 
after the operation had written the medical director of GHA 
in response to a request from the director for information con¬ 
cerning the case (R. 666-669; Gov. Exs. 567-569, R. 667-669). 
Merely because of this, the CC&IM Committee found Trible 
“guilty” of unethical conduct and recommended disciplinary 
measures by the Society (Gov. Ex. 37, R. 678). The Executive 
Committee dropped the charges against Trible only when it was 
assured by Trible that he would not. “in any way knowingly 
violate the ethics of the profession or the Constitution 
» « (Q ov> Ex. 37, R. 672, 680). Trible received a letter 
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from the Executive Committee, notifying him of this action 
and “stating in substance, ‘Don’t do it again’ ” (R. 672) . 38 

4. The concerted action to prevent members of the staff of GHA from 
treating GHA patients in the Washington hospitals 

a. The formal corporate action taken by the DMS 

As we have shown, the Executive Committee of the DMS 
in its deliberations leading up to the finalization of the Soci¬ 
ety’s policy against GHA, recognized that the Societyjs con¬ 
trol over the local hospitals afforded a powerful “weapon” for 
“combatting” GHA (supra, pp. 18,19). Even prior to the Soci¬ 
ety’s final declaration of policy on October 6, 1937, the ^Execu¬ 
tive Committee, in order to enlist the hospitals in the combi¬ 
nation to force GHA out of business, decided to send, and 
sent, the white list to all of the Washington hospitals well 
as to the members of the Society (Gov. Exs. 37, R. 24^, 351; 
514, R. 621; 500, R. 599; 615, 616, R. 727; 494, R. 60S); 528, 
R. 661). 30 

The decision of the Society on October 6 to model it£ poli¬ 
cies “with respect to combatting the activities” of GljlA on 
the basis of the “facts” and “implications” of the AMA Jour¬ 
nal article led at once to the formulation of a program td) keep 
the GHA doctors out of the hospitals. However, a controversy 
arose in the DMS as to the most effective way of inducing the 
hospitals to join the conspiracy. One faction headed by t)ie de¬ 
fendants Sprigg and Hooe favored sending a letter to the hos¬ 
pitals “informing them of the particular sections of the Con¬ 
stitution that had to do with approval of contracts and 

*’In May 1938, the Society even went so far as to adopt a motion “that 
the Medical Society of the District of Columbia go on record as forbidding 
its members to receive monies or checks for services rendered to bene¬ 
ficiaries of Group Health Association, Inc., from or over the signature of 
Group Health Association, Inc., or its agencies and so notify the membership 
of the Medical Society” (Gov. Ex. 37, R. 011-612). 

*®Upon receiving the list, Sibley Hospital wrote the Society that the list 
had been placed in the appropriate file of the hospital and ‘‘its provisions 
will be carried out by this institution” (Gov. Ex. 493, R. 608). 
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(warning] the hospitals that if they failed to cooperate in 
every way that they might not be on the approved list.” 
(Gov. Ex. 37, R. 402) A letter for this purpose was drafted 
by Sprigg and approved by the Executive Committee (Gov. 
Ex. 37, R. 402-403). 37 

Another faction of the Society headed by the defendant 
Willson induced the Society to abandon this particular method 
of approach for the less open but more effective method of 
personal contact by the members of the DMS Hospital Com¬ 
mittee with the medical staffs of the various hospitals. When 
the proposed letter was submitted to the Society membership 
on November 3, 1937, the defendant Willson pointed out that 
to send such a letter was not a wise way to accomplish the 
Society's objective because the letter carried “a veiled threat 
to the effect that if the hospitals did not comply the Society 
would unstaff them” (Gov. Ex. 37, R. 424). He urged, in¬ 
stead, “that the Hospital Committee, composed of members of 
the Society working on hospital staffs in Washington would 
be a more suitable committee to handle the matter” (R. 422). 
In lieu of the letter, he proposed, and the Society adopted on 
November 3, 1937, the resolution set forth in the indictment 
(R. 1,15-15). The resolution is as follows (R. 422-423): 

Whereas, The Medical Society of the District of Co¬ 
lumbia has an apparent means of hindering the success¬ 
ful operation of Group Health Association, Inc., if it can 
prevent patients of physicians in its employ being re¬ 
ceived in the local private hospitals; and 

"During the course of Sprigg’s explanation of the letter and its pur¬ 
poses, the following discussion occurred (Gov. Ex. 37, R. 406): 

One member would inquire if it was meant that members of the 
Society would not be permitted to practice in a hospital that did not sub¬ 
scribe to an approved list; in other words if they attempt to practice 
in a hospital not approved by the Society the members of the Society 
would be duty bound to keep clear of that hospital? 

Dr. Sprigg answered that, that was correct. He added, “You have 
turned a man out of this Society; why?, for good reasons. Now are you 
going to cooperate and consult with him?” 
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Whereas, The Medical Society of the District of Co¬ 
lumbia has no direct control over the policies of such 
hospitals as determined by their lay boards of directors, 
except through its control oj its own members serving 
on their medical staffs; and 
Whereas, Conflicts between the Medical Society of 
the District of Columbia and any local hospitals arising 
from an attempt to enforce the provisions of Chapter 
IX, Article IV, Section 5, of its Constitution should be 
assiduously avoided, if possible, because of the unfavor¬ 
able publicity that would accrue to its own members; 
therefore, be it 

Resolved, That the Hospital Committee be, and is 
hereby, directed to give careful study and consideration 
to all phases of this subject and report back to the So¬ 
ciety, at the earliest practicable date, its recommenda¬ 
tions as to the best way of bringing this questiop to the 
attention of the medical boards and boards of directors 
of the various local hospitals in such a manner as to 
insure the maximum amount of practical accomplish¬ 
ment with the minimum amount of friction and conflict. 

Eight days after the adoption of the November 3 resolution, 
the Hospital Committee complied with it by presenting 4 report 
to the Society recommending that the Society send ‘!‘to the 
Medical Boards of the various local hospitals for interpretation 
to the Boards of Directors of those hospitals” a resolution of the 
Society that the hospitals permit patients of GHA to be (treated 
only by members of the staffs of the hospitals (R. 449). j It was 
apparent to certain members of the DMS, however, tljiat the 
recommendation as framed would not serve its purpose in keep¬ 
ing GHA doctors out of the hospitals. As the defendan t Neill 
pointed out, Drs. Lee and Scandiffio were still members of the 
Society and were on the courtesy staffs of the local hospitals 
(R. 449-450). The recommendation of the Hospital Com|mittee 
was, therefore, recommitted to the Committee “on the grounds 
that there seems to be no assurance that members of the staff 
of Group Health Association are not already and might not 
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become members of the staffs of the local hospitals’’ (R. 450). 38 

As explained elsewhere (supra, p. 28), the Society had already 
instituted expulsion proceedings against Drs. Lee and Scan- 
diffio. An effective recommendation which would overcome the 
objections voiced to its first report was therefore submitted by 
the Hospital Committee on December 1,1937 (Gov. Ex. 37, R. 
459). The resolution, as submitted by the Hospital Committee 
and adopted by the Society, provided as follows (R. 459): 

Resolved, That as a matter of educational policy the 
Medical Society of the District of Columbia strongly 
recommends that all hospitals engaged in the teaching 
and training of residents, interns, and nurses, where pos¬ 
sible, follow the recommendation of the American Medi¬ 
cal Association regarding the constitution of their entire 
Medical Staffs, namely, that each appointee be a member 
of the Medical Society of the District of Columbia or a 
local Medical Society in his immediate neighborhood 
and a member of the American Medical Association. 

The recommendation of the AMA to which this resolution 
referred was that embodied in the Mundt resolution (supra, 

p. 10). 

A copy of the resolution of December 1 was sent to the hos¬ 
pitals (Gov. Exs. 495, R. 608; 506, R. 605; 498. R. 599-600; 617, 
R. 727; R. 1342). 

Thus, by inducing the hospitals to limit their staffs to 
Society members and by keeping GHA doctors out of the So¬ 
ciety, the DMS had a method whereby it could automatically 
bar GHA doctors from all of the Washington hospitals. 
Since the Hospital Committee of the DMS, which had the 
power to unstaff any hospital by failing to approve it, was 

’* The defendant Yater, in making the motion for recommittal, stated that 
he “was of the opinion that the hospitals should be contacted and assurance 
should be given that no member would be allowed to practice there if he is a 
member of the staff of Group Health Association” (R. 450). 
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represented on the staff of every hospital in the city [supra, 
p. 12) and since almost all of the members of the attending 
staff of each hospital were members of the DMS, 30 the! exclu¬ 
sion of GHA doctors from the hospitals was inevitable. The 
evidence, discussed below, shows that the DMS obtained com¬ 
plete cooperation from the hospitals. 

b. The cooperation of the hospitals 

At a meeting of the DMS on February 2, 1938, the de¬ 
fendant Mattingly moved ‘That the proper agency of the 
Medical Society be instructed to present at our next stated 
meeting the facts relating to the present status of Group Health 
physicians at the various Washington Hospitals preliminary 
to appropriate disciplinary action, in event any hospital has 
ignored the Medical Society’s wishes in the premises.” 40 
The motion was referred to the Hospital Committee of the 
DMS (Gov. Exs. 37, R. 477, 479; 83, R. 480, 549). 

Pursuant to this motion, each member of the Hospital Com¬ 
mittee ascertained from the hospital which he represented what 
action had been taken by that hospital concerning GK|A doc¬ 
tors and whether the hospital had revised its staff in obedience 
to the December 1 resolution of the Society (Gov. Exs. 312,313, 
R. 549-550, 569; 314, 315, 316, 319, 320, 321, R. 550-5^3, 244r- 

i 

** Gov. Ex. 33 (Ex. Bk. 95-113) is the roster of membership of tjhe DMS. 
The rosters of the staffs of the hospitals are Gov. Exs. 477 (Ex. Bk. 204-213), 
481 (Ex. Bk. 217-232), 504 (Ex. Bk. 238-239), 519 (Ex. Bk. 248-^52), 525 
(Ex. Bk. 254-260), 603 (Ex. Bk. 282-283), 613, 613-A (Ex. Bk. p2-297), 
451-A (Ex. Bk. 339-344) ; also the unmarked list (Ex. Bk. 241-244). 

40 In introducing the motion, Mattingly stated (Gov. Ex. 37, R. 475): 

He said that a couple of weeks ago a member of the Executive Com¬ 
mittee made a statement that Sibley Hospital was wide open f >r Group 
Health Association, Inc. He said he wanted to say that the Organized 
profession has not got a stauncher, firmer friend in Washington than 
Dr. Lewis H. Taylor, and that Dr. Taylor authorized him to sahr that at 
no time has H.O.L. Group Health Association had a patient in Sibley 
Hospital, known to be such. He added that not many month! ago Dr. 
Solders made application to practice in Sibley Hospital, asking for 
privileges in general medicine, major and minor gynecology, major and 
mino robstetrics, and major and minor surgery. The gentleman’s 
application was turned down. 



245). In addition the chairman of the committee circulated a 
questionnaire among representatives of all of the hospitals in 
the District of Columbia (R. 244), requesting, as to each hos¬ 
pital, information concerning the correspondence between it 
and GHA, the names of GHA doctors -with staff privileges, the 
attitude of the hospital toward the Society’s policy concern¬ 
ing GHA, whether the hospital required DMS membership as a 
qualification for staff appointments, and the percentage of the 
members of the staff holding membership in the DMS. The 
replies to those of the questionnaires which were read to the 
jury are set forth in tabular form in the margin. 41 

41 The questionnaires read to the jury are Gov. Exs. 295-A (R. 595-596), 
296 (R.554-555), 300 (R. 683-684), 302 (R. 580-581), 305 (R. 569-570),308 
(R. 581-582), 309 (R. 682-683). The Providence Hospital questionnaire 
was received in evidence, but was not read to the jury (Gov. Ex. 298, Ex. 
Bk. 335-336). The questionnaires of the other Washington hospitals were 
not offered in evidence. The tabulation of the replies to the questionnaires 
read to the jury is as follow: 


Hospital 

Communica¬ 
tions from 
GHA? 

Your reply? 

GHA doctors 
having staff 
privileges? 

Sympa¬ 

thetic 

with 

DMS 

policies? 

Require 
member¬ 
ship in 
DMS? 

Percentage 
of staff 
members 
of DMS? 

Emergency.. 

Some; exact 
nature not 
known. 

Patients will 
be treated 
by doctors 
on staff. 

Lee. 

Yes. 

Yes. 

Supposedly 

100%. 

Homeopathic 

Received 

No action 

Lee, Scan- 

Yes— 

Yes, re- 

100%—not 


circular 

letter. 

taken until 
GHA ap¬ 
proved by 
DMS. 

diffio; 
further ac¬ 
tion regard¬ 
ing them 
awaits 
action by 
DMS. 

100%. 

quired 

since 

Jan. 1, 
1937. 

all of 

courtesy 

staff. 

Sibley. 

Asked to 
admit pa¬ 
tients and 
to permit 
them to be 
treated by 
Selders. 

Noncommit¬ 
tal reply. 

Brown, Lee. 

Yes. 

No. 

About 

80%. 

Garfield. 

Asked to ad¬ 
mit pa¬ 
tients and 
physicians. 

Will admit 
patients; 
doctors 
must apply 
for privi¬ 
leges; 

Selders has 
applied. 

Lee. 

Yes. 

Yes, or 
have ap¬ 
plied. 

Over 70%— 
all recent 
appoint¬ 
ments. 


(Continued on next page) 
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The results of this thorough check-up were reported by 
the Hospital Committee to the Executive Committee cjn March 
28,1938, as follows (Gov. Exs. 324, R. 556-558; 37, R.565): 

In an effort to hinder the operation of Grou)p Health 
Association, Inc., in the local private hospitals, the Med¬ 
ical Society adopted a resolution on November j3,1937, 42 
directing the Hospital Committee to recommen<ji the best 
way of bringing the questions involved to the Attention 
of the Medical boards and boards of directors of the 
various local hospitals to insure the maximurrj amount 
of accomplishment with the minimum amount of fric¬ 
tion and conflict. On December 1, 1937, the Hospital 
Committee submitted a resolution, which was adopted, 
that the Medical Society recommend to the hospitals 
that they follow the recommendation of the American 


Hospital 


Communica¬ 
tions from 
QHA7 



(Continued) 


OHA doctors 
having staff 
privileges? 



policies? 


Require 
member 
ship in 
DMS? 


Percentage 
of staff 
members 
of DMS? 


George Request by 

Washing- Solders for 
ton. privileges. 


Children’s. 


Casualty.... 


Request to 
admit pa¬ 
tients and 
grant privi¬ 
leges to 
Solders. 

None. 


Referred to 
staff and 
Committee 
on Hospital 
Privileges. 

Will admit 
patients; 
doctors 
must make 
regular ap¬ 
plication. 

None. 


.. 289 mem¬ 
bers; 33 
not mem¬ 
bers. 


None; resig- Yes. 
nation of 
Scandiffio 
acccptod. 



Applicant 
must be 
qualified 
for mem¬ 
bership. 


At the end of the Homeopathic Hospital questionnaire appears the following: 

The Hospital wants to cooperate with D. C. Med. Soc.—Would like advice about course to 
pursue regarding applications from patients bolding Group Health Assoc. Also regarding 
consultations in such cases. (Gov. Ex. 296, R. 554, 555) 

“Appellants argue (br., p. 97) that “nothing ever came” of the resolution 
of November 3, that it “died in the Hospital Committee” and that, therefore, 
“It should never have been admitted in evidence” and “cannot be used now 
to support a verdict against either of them.” This report of the Hospital 
Committee and its report on December 1 (supra, p. 34), both of which were 
formally adopted by the DMS, demonstrate that appellants’ assertions are 


completely contrary to fact. 
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Medical Association, namely, that each hospital ap¬ 
pointee be a member of his or her local medical society 
• and a member of the American Medical Association. 

On February 2, 1938 the Medical Society adopted a 
resolution requesting, at the next stated meeting, the 
facts relating to the present status of Group Health 
physicians at the various Washington hospitals, pre¬ 
liminary to appropriate disciplinary action in event 
any hospital had ignored the Medical Society’s wishes 
in the premises. 

This resolution was referred to the Executive Com¬ 
mittee and in turn to the Hospital Committee. 

The Hospital Committee reports that, at this time, 
the majority of local private hospitals contain in their 
by-laws a provision that a physician in order to prac¬ 
tice in the hospital must be a member or qualified for 
membership in his or her local Medical Society. 

Only three of the local hospitals, (Columbia. Sib¬ 
ley and George Washington) have not followed this 
recommendation of the American Medical Association. 

All of the local private hospitals are cooperating 
fully with the Medical Society in respect to Group 
Health Association, Inc . At the present time only one 
of the local hospitals has on its staff list the name of a 
physician connected with Group Health Association, 
Inc. This hospital does not revise its staff list an¬ 
nually, as do the other hospitals, but it has assured 
the Chairman of the Hospital Committee that steps 
have been taken to deny this physician hospital priv¬ 
ileges. 

The Hospital Committee urges that the Medical 
Society continue their full cooperation and avoid con¬ 
flict with any of the local private hospitals. 

The Executive Committee changed the first phrase of the 
report, reading “In an effort to hinder the operation of Group 
Health Association, Inc., in the local private hospitals” to 
read, “In an effort to maintain the high standards of practice 
in the local private hospitals,” and struck the words at the 
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end of the second paragraph reading, “preliminary to appro¬ 
priate disciplinary action in event any hospital had ignored 
the Medical Society’s wishes in the premises” (Gov. Exs. 324, 
R. 556-558; 37, R. 565). The report, as amended, \^as sub¬ 
mitted to and adopted by the DMS on April 6, 1938 (Gov. 
Ex. 37, R. 567). 

Evidence of the acts and declarations of the hospitals in 
furtherance of the conspiracy was also received to shibw par¬ 
ticipation of the hospitals in the appellants’ unlawful plans 
This evidence shows that all, except one, of the private hos¬ 
pitals in the District of Columbia took affirmative stepfe at the 
instance of the appellants to see that their staffs were limited 
to doctors having membership in the DMS. As a result of 
communications from the AMA (infra, pp. 50-51) or of the De¬ 
cember 1 resolution of the DMS, Children’s Columbia, 43 George¬ 
town. Homeopathic, 44 and Providence hospitals then adapted a 
rule, either in their by-laws or otherwise, that members <pf their 
staffs must be members of the DMS or AMA (Gov. Exs. 522, 
R. 6S5-686 ; 228, R. 275-276; 238, R. 269 ; 440-A, R. 621; R. 
573, 577, 579; Gov. Ex. 241, R. 271-272; 501, R. 603-604). 
Although Garfield and Sibley hospitals never formally adopted 
such a rule, both hospitals, upon receipt of the Deceihber 1 
resolution, gave assurances to the Society that the policy ex- 

As a result of this, Columbia revised Its staff list to exclude those doctors 
not members of an organized medical society (Gov. Ex. 319, R. 551). 

44 The by-laws of Homeopathic provided at the time they were apended 
that a member of the hospital staff should be a member "of « medical society’’ 
(R. 573). The by-laws were amended to limit staff appointments to members 
of the DMS on motion of the defendant Custis, who communicated th^ threat 
to the Board of Trustees of the hospital that the hospital would be uhstaffed 
by the Medical Society if GHA doctors were admitted (R. 573,577. 579 )i After 
this amendment of the by-laws, the hospital revised its staff lists to Exclude 
doctors ‘‘not recognized by an organized Medical Society in Washington, D. C. 
and vicinity” and notified doctors not affiliated with the DMS that they were 
required to join if they wished to retain their privileges (Gov. Exs. 31S, R. 
551-552 ; 454-A, R. 575). The hospital advised the Hospital Committed of the 
DMS of this action (Gov. Exs. 317, 319, R. 551-552). I 
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pressed in the resolution would be carried out by the hospitals 
(Gov. Exs. 484, R. 600 ; 490, R. 608-609). After receipt of 
the December 1 resolution, Casualty and Emergency hospitals 
conducted investigations of their staffs to determine whether 
all members were members of the DMS, preparatory to exclud¬ 
ing from the staffs of the two hospitals doctors not affiliated 
with the Society (Gov. Ex. 314, R. 553; R. 591; Gov. Ex. 472, R. 
592). 45 

Despite repeated applications during the period from No¬ 
vember 1937 to December 1938, none of the hospitals granted 
courtesy privileges to any of the GHA doctors. All of the hos¬ 
pitals excluded all of the GHA doctors, not because of their 
professional qualifications but solely because of their connec¬ 
tion with the organization which had been marked for destruc¬ 
tion. Since it was essential for the surgeon of GHA, Dr. Ray¬ 
mond Selders, to have privileges, the efforts by GHA to obtain 
hospital privileges for its staff centered around him. All of the 
local hospitals either failed to act upon his request for priv¬ 
ileges 46 or denied the request. 47 Similar treatment was ac¬ 
corded the applications of all other GHA doctors. 4 " 


“ Emergency was the only hospital prior to the fall of 1937 which had a 
rule limiting staff membership to DMS members. The rule was not enforced 
by Emergency until during the period of the conspiracy (R. 591). 

** Children’s: Gov. Exs. 27 R. 500-501). 521 (R. 684-685 359 (R. 501- 
502). 360 (R. 502), 362 (R. 503). 363 (R. 503). 364 (R. 503-504), 375 (R. 504- 
505), 376 (R. 505). 377 (R. 506), 3S0 (R. 507) ; R. 508. Columbia : Gov. Exs. 
18 (R. 484—185), 330 (R. 485-186), 331 (R. 4S6), 507 (R. 618-620), 333 (R. 
487-188), 334 (R. 4SS), 383 (R. SOS), 382, 384 (R. 309), 385 (R. 510), 511 (R. 
620-621), 512 (R. 620). George Washington: Gov. Exs. 23 (R. 520), 350, 398, 
399 (R. 521), 400 (R. 522) ; R. 522. Episcopal: Gov. Exs. 26, 366, 396, 397 
(R. 518-520) ; R. 520. 

47 Casualty: Gov. Exs. 401-403 (R. 522-524) ; R. 525. Emergency: Gov. Exs. 
28. 368, 371-373, 393-395 (R. 512-517) ; R. 518. Garfield: Gov. Exs. 22 (R. 
492), 4S5 (R. 600-601), 346, 347 (R. 495-196), 499 (R. 601-602), 348 (R. 496), 
487 (R. 1162), 434, 43S (R. 534-535) : R. 536. Georgetown: Gov. Exs. 19, 20, 
&35, 336, 337 (R. 488-490), 516 (R. 622-623), 439 (R. 536), 442 (R. 537) ; R. 
537. Homeopathic: Gov. Exs. 15,16 (R. 166-167), 443, 444 (R. 538) ; R. 539. 
Providence: Gov. Exs. 17, 327-A, 328-A (R. 482-4S4), 488 (R. 540), 503 (R. 
604-605) ; R. 540. Sibley: Gov. Exs. 24, 355-356, 408, 409, 412 (R. 526-531), 
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When one hospital permitted a GHA doctor to treat patient 
in the hospital, the evidence shows that concerted steps were 
promptly taken to prevent such an occurrence again. Garfield 
Hospital, pursuant to its usual practice with respect jto appli¬ 
cants, granted Dr. Selders temporary privileges, pending action 
upon his application (Gov. Exs. 348, R. 496; 475, R. 658-659). 
On January 26, 1938, Sara Abbott, an elderly lady who was a 

665 (R. 1318-1319) ; R. 532. Washington Sanitarium: R. 541; Gov. Exs. 
451-453 (R. 661-662). 

The Superintendent of Garfield, in referring Dr. Selders’ application to the 
Surgical Service, pointed out that “this is not a ‘Run of Mine’ case} and your 
action may be far-reaching’’ (Gov. Ex. 4S5, R. 600-601). The Advisory Com¬ 
mittee of the Medical Staff of the hospital, in recommending against granting 
privileges to Dr. Selders in a report submitted by the defendant McGovern, 
pointed out “that if Garfield Hospital allows Dr. Selders courtjesy privi¬ 
leges * • * it would be placed in the light of aiding and abetting Group 
Health Association, Inc.” (Gov. Ex. 499, R. 601-602). 

The Board of Trustees of Homeopathic decided that, as long as GHA “is 
not accepted by the District Medical Society * * * we cannot recognize 
It” (Gov. Ex. 453-A, R. 574), and Homeopathic notified GHA tha|t it could 
not enter into any contract or agreement with the organization (‘until the 
Group Health Association, Inc., was approved by the Medical Society of the 
District of Columbia * * *” (Gov. Ex. 16, R. 167). 

Washington Sanitarium advised GHA that Dr. Selders’ application had 
been “tabled, without prejudice, until your organization is recognized or 
approved by the American Medical Association or its local units” (Gov. Ex. 
453, R. 662). 

“ When Dr. Lee submitted his resignation to the Society, Emergency with¬ 
drew his staff privileges and restored them only when it was assured that 
he was still a member of the Society (Gov. Exs. 473, 474, R. 5S6-5S7). 

Dr. R. Stephen Hulburt hud been granted privileges in Georgetown in 1935 
(R. 625). After he joined the staff of GHA, he was told by the superintendent 
of Georgetown that he no longer had hospital privileges (R. 627-628). 
Within a month after Dr. Hulburt resigned from GHA, he was formally 
granted courtesy privileges by Georgetown (R. 62S; Gov. Ex. 530J R. 628). 
He received somewhat similar treatment from Columbia (Gov. Exs. 509, 510, 
R. 630). 

Dr. Clark Halstead joined the GHA staff in August 1938 (R. t( 00) . He 
applied for privileges at five of the hospitals, including Georgetown where 
he had interned (R. 700). No action was taken on his applications (R. 701). 

Dr. Richard Price applied for privileges at Homeopathic and Garfield in 
the spring of 1938 (R. 949). Homeopathic never granted privilege^ to him, 
and Garfield did not do so until December 19. 193S, the day before the indict¬ 
ment in this case was returned (R. 949,1180). 
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member of GHA, was injured in an automobile accident and 
taken to Emergency Hospital (R. 656). Her request to be per¬ 
mitted to be treated by a GHA doctor was denied by the hos¬ 
pital authorities, and on the following morning GHA arranged 
to have Miss Abbott transferred to Garfield where Dr. Selders 
treated her (R. 656-657). 

On the day after Miss Abbott was admitted to Garfield 
Hospital, the President of Emergency Hospital addressed a 
letter to the President of Garfield (Gov. Ex. 475, R. 658- 
659), in which he requested “a full explanation of the circum¬ 
stances under which this patient has been permitted to enter 
Garfield * * A copy of this letter was sent to the 
DMS (Gov. Ex. 475, R. 659). The secretary of the Society 
replied that “the important subject matter will be given 
prompt consideration” (Gov. Ex. 75, R. 660), and the letter 
was referred by him to the Hospital Committee of the DMS 
(Gov. Ex. 77, R. 661). 

Thereafter, Garfield Hospital was scrupulously careful to pre¬ 
vent Dr. Selders from using the hospital facilities. Despite a 
well-established rule of the hospital that any doctor, whether or 
not he had courtesy privileges, might treat a patient in the 
hospital if the case was an emergency case (Gov. Ex. 334, 
R. 494; R. 1176-1177; R. 626-627), the hospital authorities 
of Garfield took it upon themselves to overrule a diagnosis 
by Dr. Selders that a patient whom he had sent to the hospital 
required an immediate operation, and declined to permit him 
to operate. On the evening of February 26, 1938, Elizabeth 
Tew, a member of GHA, became ill with appendicitis and 
was sent to Garfield Hospital by Dr. Selders (R. 693-696). 
When Selders arrived at the hospital for the operation, an as¬ 
sistant resident at the hospital refused to permit Selders to 
operate, notwithstanding his insistence that the case was an 
emergency (R. 753-754, 763). This refusal was made upon 
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instructions of a senior member of the surgical staff of the hos¬ 
pital who had himself made no examination of the patient, but 
had relied entirely upon a superficial examination by the as¬ 
sistant resident (R. 754, 757, 762-763). When the pat ent de¬ 
clined to accept the services of another doctor, she was taken 
from the hospital to her home around midnight—four hours 
after she had been admitted to the hospital—suffering from 
nausea and still partially stupefied from the effects of morphine 
which had been administered to her in the hospital a$ a pre- 
operative sedative (R. 694, 696). 49 

A somewhat similar incident occurred at Sibley Memorial 
Hospital. That hospital had posted in its admitting office the 
following memorandum relating to all of the doctors on the 
GHA staff (Gov. Ex. 496, R. 613; R. 736-737): 

r Group Health Association, H. 0. L. C. 

Dr. Henry Brown, Director 
Dr. Raymond Selders, Surgeon 
Dr. Allan Lee 
Dr. Edmund Wells 
Dr. Stephen Hulburt 
Dr. M. Scandiffio 

These doctors are not to be allowed in at an^ time. * 

i 

Late one night, Charles Hardin, who was entitled j to the 
benefits of GHA, became ill with appendicitis and was rushed 
to Sibley (R. 687). When the night supervisor of the hospital 
was requested by the patient’s relatives to permit Dr. Selders 
to operate upon Hardin, she consulted the above-quoted memo¬ 
randum and refused to permit Selders to conduct the operation, 

* At the time of the Tew case, Garfield had not defined “emergency 
cases.” After the incident, the hospital, on the recommendation of Macatee, 
adopted a definition of “emergency” to apply to GHA cases (R. 1176- 
1177). Other hospitals obtained the definition and put it into effect at 
their institutions (R. 1177; Gov. Ex. 523, R. CSC). 

437176—42-4 
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even though the patient was suffering from acute appendicitis 
and had to be operated upon immediately (R. 689-691, 734, 
736; Gov. Exs. 580, 582, R. 692-693). 80 

C. The participation of the American Medical Association in 

the conspiracy 

For the purpose of showing the intent and design behind 
the conduct of the AMA toward GHA, an understanding of 
which was essential in order for the jury properly to appre¬ 
ciate the true import of that conduct, the Government proved 
that the AMA for many years prior to the formation of GHA 
had consistently followed the policy of opposing all experi¬ 
mentation with plans involving group practice on a risk-shar¬ 
ing basis. The Government proved that this policy was estab¬ 
lished by formal corporate action of the governing body of 
the AMA, the House of Delegates. 51 It was proved that, 
to carry out this formally-adopted policy, the constituent so- 

" The same hospital instructed its admitting office and accounting depart¬ 
ment as follows (Gov. Ex. 491, R. 612-613) : 

Please use every precaution to see that no patient is admitted as a 
member of the Group Health Association, Inc., of the Home Owners’ 
Loan Corporation. Also, that all checks in payment of service rendered 
patients be scrutinized closely to see that they are nor made out by this 
organization. * * * 

As a result of these instructions, the hospital consistently refused to 
accept checks of GHA tendered in payment for hospitalization of its 
members (R. 631-632. 687-688; Gov. Exs. 417-30, R. 612-618). 

81 In 1933, the House of Delegates formally disapproved of the recom¬ 
mendation of the majority of the Committee on the Costs of Medical Care 
that medical care for low income families should be provided on a prepay¬ 
ment basis through doctors engaged in group practice (R. 219; Gov. Ex. 102, 
R. 221-222). In 3934, the House adopted a resolution condemning a report 
of the American College of Surgeons in which prepayment plans were in¬ 
dorsed by the College (Gov. Exs. 7, R. 138-143; & R. 147-149; R. 137-138). 
At the same session, the AMA adopted ten principles to govern the conduct 
of medical service plans for families with limited means (R. 1086). The 
eighth required that any plan must include within It “all legally qualified 
doctors of medicine in the locality covered by its operation * * *" (Gov. 
Ex. 8, R. 1086-1088). The net effect of the adoption of this restriction upon 
medical sendee plans was to make it impossible for plans like GHA, in which 
medical care is rendered by a salaried staff, to obtain the approval of the 
AMA. 
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cieties and the Judicial Council of the AMA expelleji from 
membership in the AMA, doctors who participated in such 
plans, 52 and that the Council on Medical Education arid Hos¬ 
pitals of the AMA induced hospitals throughout the United 
States to exclude from their staffs, doctors participating in such 
plans (infra, pp. 49-50). Finally, the Government proved that 
the AMA threw the weight of its prestige and power against 
such plans by numerous communications of its officials and 
employees in which hostility to these plans was consistently 
expressed. 53 

It is clear from the evidence that the AMA, in conformity 
with this policy, not only approved the illegal action tsiren by 
the DMS against GHA, but counseled and incited the Society 
to take such action. 

Late in May 1937, 54 the defendant William C. Woodward 55 
was advised by the DMS of the formation of GHA and was re¬ 
quested to advise the Society as to the proper approach to be 
taken by it (Gov. Ex. 441-A, R. 889-890). He promptly came 
to Washington and, after consulting with members of the DMS 
concerning GHA, went to Zimmerman of the HOLC (ft. 890- 
891). He advised Zimmerman that the DMS and the AMA 
were “deeply concerned about” GHA and predicted that, when 
it was discussed at a meeting of the House of Delegates of the 
AMA to be held during the following week, that w^uld be 
the “end of” GHA (R. 152). 56 

“Gov. Exs. 145 (R. 253-257) and 144 (R. 1031-1032). 

“Gov. Exs. 264 (R. 966), 268 (R. 968), 270 (R. 969), 272 (R. &70-971), 
138 (R. 1032-1033). 257 (R. 983-9S4), 277 (R. 972-973), 276 (R. 973-976), 
279 (R. 976-977), 278 (R. 979-980), 141 (R. 1035-1038), 142 (R. 1042), 143 
(R. 1042-1043). 

54 The AMA was already aware of the organization of GHA and that the 
local profession was opposed to it (Gov. Ex. 295, R. 264). 

34 Woodward was director of the Bureau of Legal Medicine and Legislation 
of the AMA, which keeps advised of, and informs AMA members concerning, 
legal matters of general interest to the profession (R. SSS-SS9). 

“At the Atlantic City session of the House of Delegates, Woodward re¬ 
ported upon the formation of GHA (R. 963, 891). 
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Late in June 1937, however, a member of the DMS w’rote 
Woodward that members of the Society might “go along” with 
GHA “if it is possible to do so and retain our faces” (Gov. Ex. 
106, R. 315-316). This possibility led to immediate action by 
the AM A to prevent any defection of the local society from the 
AMA’s policy. The first step by the AMA was a long distance 
telephone call by Woodward to warn the DMS that he “could 
not see how they could go along with the Association named 
without violating the Principles of Medical Ethics of the 
American Medical Association” (Gov. Ex. 177, R. 317-318). 

The next was action by the Board of Trustees of the AMA 
to forestall the adoption by the DMS of a conciliatory policy 
toward GHA. A report by Woodward to the Board of the pos¬ 
sibility of the adoption by the DMS of such a policy led to 
“considerable discussion as to what the action of the American 
Medical Association should be concerning the activities of 
the HOLC.” The Board thereupon formally authorized the 
defendants Fishbein and West “to proceed to inform the pro¬ 
fession of the country as to the efforts of the HOLC to enter 
into the practice of medicine,” and instructed the defendants 
Woodward and Leland “to go to Washington to see what they 
can learn and to try to advise the Medical Society of the Dis¬ 
trict of Columbia if that Society is willing to accept advice.” 
(Gov. Ex. 135, R. 316-317.) 

From then on, the AMA and the DMS were in close touch 
with each other concerning GHA. Woodward, West, and 
Leland personally conferred on numerous occasions with repre¬ 
sentatives of the Society in Washington. 57 Both Woodward 
and Leland attended, and participated in, meetings of the So¬ 
ciety at which opposition to GHA was discussed. 58 At the 
request of these officials, they were kept fully informed during 

57 R- S91-S93, 963, 1029-30; Gov. Exs. 37 (R. 327), 178 (R. 337), 37 
(R. 345-346). 

**R. 903, 908, 963-964. 
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the summer and fall of 1937 of all Society action and the de¬ 
velopments at Society meetings relating to GHA. 59 

In the meantime, during the summer of 1937, Woojdward 
was engaged in the preparation of a statement concerning 
GHA for publication (Gov. Exs. 181, R. 355; 184, R, 895- 
896; 189, R. 367-368) . G0 The result of this was the Journal arti¬ 
cle of October 3, which, as we have pointed out (supra, pp. 23- 
25), left no doubt in the minds of the members of the profession 
that the AMA considered GHA “unethical,” and that it ex¬ 
pected its affiliate in Washington to take the suggested steps 
against GHA consistent with the views expressed in the article. 
The article was timed so as to forestall a conciliatory resolution 
of the Executive Committee of the DMS which might haye led 
ultimately to approval of GHA by the local society (Gov. Ex. 37, 
R. 362-363). It resulted in the October 6 resolution of the Soci¬ 
ety in which members were instructed that the article indicated 
the policy of the DMS “with respect to combatting the activi¬ 
ties” of GHA, and the “ethical responsibilities” of Society 
members with respect to GHA (supra, p. 25). The defend¬ 
ant West, general manager of the AMA, when advised by the 
secretary of the DMS of the October 6 resolution, responded 
that he was “greatly pleased at the decision of the society.” 
(Gov. Exs. 110-111, R. 401) 

The conclusion is inescapable that the AMA intended that 
the DMS should prevent its members from joining thej staff 
of GHA or consulting with doctors on that staff. The Journal 
article warned that members of the GHA staff would be looked 
upon “as on the outer verge of ethical practice” and would “lose 

professional status” (supra, p. 24). Woodward wrote! the 

__ 

“Gov. Exs. 198 (R. 318-319), 199 (R. 319), 292 (R. 326), 201 (R. 342), 
ISC (R. 352-353), 1ST (R. 353-354), 188 (R. 354), 190 (R. 359) ; R. 32^5, 922. 

To carry out the resolution of the Board of Trustees directing West 
to inform the profession” about GHA, West instructed Woodward to prepare 
this statement (R. 1029). The article was approved as to contents by the 
defendants West and Fislibein (R. 1029-1030, 1104). 


48 


article with full knowledge that the Society was considering 
disciplining its members who undertook to participate in the 
plan, and that the Society had issued the white list for the pur¬ 
pose of warning members to avoid professional relations with 
GHA. 61 

Finally, when the AMA learned that Drs. Lee and Scandiffio 
were on GHA’s staff, it notified the Society on October 29 by 
telegram that those doctors were “members in good standing 
of the Medical Society of the District of Columbia” (Gov. Exs. 
203,114, R. 410). Expulsion proceedings against the two doc¬ 
tors were instituted three days later (supra, p. 28). The AMA 
was told of this at a conference in Chicago 62 on November 6 
between the defendants Hooe and McGovern, representatives 
of the DMS, and West, W’oodward, and Leland, representing 
the AMA (Gov. Ex. 117, R. 427-428), “ and was kept advised 

“ Woodward received the June 21 report of the GHA subcommittee to the 
Executive Committee, in which it was stated that no DMS member could have 
a part in GHA because it was unethical (R. 922, supra, pp. 1S-19), and the re¬ 
port of the McGovern subcommittee on July 12 in which the subcommittee 
stated that failure to put the organization on the Society’s approved list would 
automatically forbid consultations (Gov. Ex. 292, R. 326: R. 922, supra , pp. 20- 
21). The white list was sent to Woodward and he interpreted it as applying 
to GHA (Gov. Ex. 45. R. 341; R. 892). 

®This conference was the result of the appointment by the DMS of a 
committee consisting of Hooe and McGovern to go to Chicago to inform the 
AMA that the DMS considered “that it is the duty of the American Medical 
Association to combat vigorously Group Health Association, Incorporated” 
(Gov. Ex. 37, R. 421-422). West stated at this meeting “that the American 
Medical Association had been fighting HOLC before the Medical Society of 
the District of Columbia became actively interested” and that the opposition 
of the DMS to GHA was “absolutely in keeping with the policies of the 
organized medical profession in this country” (Gov. Ex. 117, R. 427, 429, 
436). West reported this conference to the Board of Trustees of the AMA 
and stated “that the headquarters office, on instruction of the Board of Trus¬ 
tees, had done everything it could to combat the movement on the basis of the 
fact that it is contrary to the policies of the House of Delegates” (Gov. Ex. 
136, R. 436, 437). For similar expressions by West, see Gov. Exs. 119 (R. 
438), 155 (R. 440), 159 (R. 464). 

®* At the conference Hooe explained that GHA had begun operations and 
that the two members of its stalf who were members of the DMS had been 
cited to appear before the CC&IM Committee which had unanimously recom¬ 
mended to the Executive Committee “that disciplinary measures be taken.” 
After this explanation by Hooe, Woodward “raised the question as to whether 


49 


of the course of the disciplinary proceedings and of the results 
thereof (Gov. Exs. 192, R. 900; 147, R. 563-564). 04 

Likewise, the evidence shows that the AMA was instru¬ 
mental in inducing the local hospitals to exclude GHA doc¬ 
tors from their staffs. Its principal contribution in this re¬ 
spect lay in the efforts by the Council on Medical Education 
and Hospitals through the defendant Cutter in the summer 
and fall of 1937 to induce the local hospitals to comply with 
the Mundt resolution recommending that hospitals apprbved 
for intern training be members of affiliated societies of the 
AMA (supra, p. 10). The significance of this activity and 
the intention of the AMA behind it appear from evidence 
demonstrating that the AMA followed the practice of invoking 
the resolution in other parts of the United States to compel 
hospitals to exclude doctors connected with medical service 
plans of which the AMA disapproved. 

In 1935, certain doctors in Milwaukee were expelled by 
the Milwaukee Medical Society merely because they Were 
engaged in a group practice plan, known as the Milwaukee 
Medical Center, to provide prepaid medical care to employees 
of the International Harvester Company. Their expulsion 
was affirmed by the Judicial Council in 1938 (Gov. Ex. 145, 
R. 253-257). Immediately after the expulsion of these doc¬ 
tors, the defendant Cutter advised the Milwaukee hospitals 
that the Mundt resolution required hospitals to limit tjieir 
staffs to members of the Milwaukee Medical Society, and that, 
therefore, the hospitals were obliged to withdraw staff priv- 

the notice to these members had told them of the charges that were |o be 
preferred against them and stressed the necessity for following strictly the 
procedure as laid down in the constitution and by-laws of the Medical Sojciety 
of the District of Columbia. Further discussion was deferred to a time 
when it could be gone into in detail by Doctor Woodward.” (Gov. Ex.] 117, 
R. 428) 

“When a doctor named Hammerly, who was contemplating taking a 
position with GHA, wrote the AMA in late 1938 for information concerning 
GHA, he was advised by West that the “District Medical Society has not 
approved the plans of that Association” (Gov. Ex. 133, R. 1068-1069). 
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ileges from the Medical Center doctors. 65 When two hos¬ 
pitals hesitated to take this action, Cutter coerced them to do 
so by notifying them, upon the instruction of the Council on 
Medical Education and Hospitals, that approval of the hos¬ 
pitals for intern training would be withdrawn unless they con¬ 
formed with the requirement of the Mundt resolution. 66 

The Council on Medical Education and Hospitals also with¬ 
drew its approval of Trinity Hospital in Little Rock, Arkan¬ 
sas. and Tampa Municipal Hospital in Tampa, Florida, be¬ 
cause they permitted doctors engaged in prepayment plans to 
remain on their staffs. 67 

It is undisputed that, beginning in June 1937. the Council, 
for the first time since 1934, conducted an inspection of the 
Washington hospitals approved by the AMA (R. 784r-785). 
Following this inspection. Cutter addressed letters to five of 
the local hospitals—Washington Sanitarium, Georgetown, 
Providence, George Washington, and Columbia—with which he 
enclosed a copy of the inspection report and in which he 
quoted the Mundt resolution and asked: “What possibility, 
if any, exists for the observance of this recommendation ?” 68 
This was the first time that the Mundt resolution was ever 
enforced in the Washington hospitals. 

* Gov. Exs. 232 (R. 257-25S). 636 (R. $20). G22 (R. 818-819), 623 
(R. 819), 61!) (R. $14), 620-621 (R. 815-817), 625 (R. $21), 631 (R. 829), 
656 (R. S3<>). 634 (R. 831), 629 (R. 827). Cutter sent copies of the letters 
addressed to the Milwaukee hospitals to the Wisconsin State Medical 
Association and said (Gov. Ex. 622, R. 818) : 

We have used this same method with regard to quite a number of 
hospitals and the response has, in almost all instances, been completely 
satisfactory. 

“Gov. Exs. 626 (R. 821-822), 627 (R. 822), 628 (R. 823), 233 (R. 258), 
63S (R. 803) ; R. 832. 

* Gov. Exs. 248. 249. 251, 256 (R. 247-249). 641 (R. S63-S64), 643 
(R. 848-849). 

“Gov. Exs. 236 (R. 265-266). 237 (R. 268), 239 (R. 270), 242 (R. 272- 
273), 223 (R. 274-275). In the letter to Providence. Cutter pointed out 
that the hospital had failed to meet the technical standards set by the 
AMA for approved hospitals, and that, therefore, as matters stood, it was 
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In October, Providence and Georgetown notified (gutter 
that they were insisting upon compliance by their staff^ with 
the Mundt resolution (Gov. Exs. 241, R. 271-272, 83d-839; 
238, R. 269). Both hospitals thereafter adopted rules requir¬ 
ing members of their staffs to be members of the local society 
or the AMA (Gov. Exs. 238, R. 269; 501, R. 602-604). When 
Cutter failed to hear from George Washington, he directed 
another letter to that hospital, inquiring whether any action 
had been taken to enforce the resolution, and was thereafter 
assured by George Washington that the resolution would be 
enforced except as to the teaching staff in the psychiatric 
department of the hospital (Gov. Exs. 215, 243, R. 273-274). 
Columbia, similarly pressed by Cutter for a reply, responded 
that all except one member of the staff were members of the 
DMS, and that the Mundt resolution “meets with the approval 
of the Medical Board as regards future appointments” (Gov. 
Exs. 227, 228, R. 275-276). 

The timeliness of this action by the AMA is, we submit, 
of significance. The successful efforts to enforce the INflundt 
resolution in the local hospitals were made when opposi¬ 
tion to GHA was at its height and when the AMA olficials 
vitally concerned with this opposition were actively participat¬ 
ing in the plan to force GHA out of business (supra, pp. 46-^7). 
The action was taken shortly after the defendant Cutter 
had been personally advised that the HOLC was forn|ing a 
health plan for its employees toward which members <[>f the 
local profession were hostile (Gov. Ex. 295, R. 264-265). 

———_—. 

likely that approval by the AMA of Providence for intern training would 
be withdrawn (Gov. Ex. 239, R. 270). The Superintendent replied that 
“no words can express my distress at the possibility of losing the Ameri¬ 
can Medical Association's approbation of our Intern Training School’’ and 
that “nothing will be omitted either by the Staff, the Hospital, or the 
Superintendent to prevent what would prove a dire catastrophe to Provi¬ 
dence Hospital, the loss of its accreditation for Intern Training” (Gov. 
Ex. 240, R. 270-271). 
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Consequently, while the appellants contend that the en¬ 
forcement of the Mundt resolution in Washington was not in 
furtherance of the conspiracy (br., p. 12), the evidence un¬ 
doubtedly raised an issue of fact for the jury as to whether 
the AMA was laying the groundwork for obtaining the exclu¬ 
sion of GHA doctors from the local hospitals as it had brought 
About the exclusion of the Medical Center doctors from the 
Milwaukee hospitals. 

But even assuming that the enforcement of the Mundt 
resolution by the AMA, between June and October 1937, 
was not a part of the conspiracy, other evidence demonstrates 
that the AMA at least approved the action taken by the 
Society after October to obtain the exclusion of GHA doctors 
from the hospitals. The Journal article stressed the fact 
that GHA would be handicapped in obtaining hospital facili¬ 
ties for its staff (supra, p. 24). When the DMS embarked 
upon its plan to bring the hospitals into the combination, 
it utilized the Mundt resolution to this end (supra, p. 34). 
Three days after the DMS decided to coerce the hospitals 
to join the conspiracy, it reported to the AMA that the local 
hospitals had “fallen into line” (Gov. Ex. 117, R. 427, 434r- 
435). 

Finally, the defendant Woodward was present at, and parti¬ 
cipated in, the DMS meeting of November 11, when the first 
proposal of the Hospital Committee was recommitted on the 
ground that it offered no assurance that it would prevent 
GHA doctors from treating patients in the hospitals, and the 
meeting of April 6, 1938, when the Hospital Committee re¬ 
ported on the success which it had achieved by the enforce¬ 
ment of the Mundt resolution in closing the doors of the 
local hospitals to the GHA staff (supra, pp. 33-34, 37-39, R. 
938; Gov. Ex. 37. R. 441, 445-449, 567). 
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SUMMARY OF ARGUMENT 
I 


The previous decision of this Court upholding the validity 
of the indictment in the present case was grounded upon the 
view that the common-law doctrines of restraint of tra(jle are 
a chart to the restraints condemned by the Shermari Act. 
Apex Hosiery Co. v. Leader, 310 U. S. 469. specifically ap¬ 
proved this rule of interpretation. Certain statements in the 
Apex opinion, that the Sherman Act prohibits restraints on 
“commercial” competition, do not mean that the statute ap¬ 
plies only when the activity restrained involves trade in goods 
or commodities. The Court in that case pointedly declared 
that the act applies to restraints on the marketing of fserv- 
ices” as well as of goods. The holding in that case was that 
the Sherman Act does not prohibit mere physical interference 
with interstate transportation if such interference w r as not in¬ 
tended to, and did not in fact, operate to destroy a free,j com¬ 
petitive market for goods or services. It was clearly this 
situation—where there is no restraint on “commercial” com¬ 
petition—to which the Court had reference when it used the 
qualifying word “commercial” in saying that the Sherman Act 
prohibits restraints upon “commercial competition.” 

Since the indictment in the present case charges a com¬ 
bination to control the terms upon which medical service may 
be marketed to the public and to restrain competition iri such 
marketing, it charges a restraint which, under the views set 
forth in the Apex case, falls within the condemnation <})f the 
Sherman Act. 

II 

The acts with which appellants are charged are not \jrithin 
any immunity conferred by Section 20 of the Claytoij Act. 
That section grants immunity only (a) if the acts performed 
are among those specified in the second paragraph of thie sec- 
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tion and (b) if they grow out of or involve a dispute concerning 
terms or conditions of “employment.” In the present case 
neither condition is met. The indictment did not charge appel¬ 
lants with carrying on a strike, picketing, assembling peaceably, 
or refusing to “patronize”—the acts specified in the second 
paragraph. Likewise, the conspiracy which is charged did 
not involve or grow out of a dispute concerning employment. 
The indictment alleges a conspiracy to put GHA out of busi¬ 
ness and the controversy with it concerned the basis upon 
which it furnished medical service to its members, in other 
w’ords, the doctor-patient relationship. Since doctors are 
not employees of the patients whom they treat, this was not 
a dispute concerning employment. 

Not only is the present case not within the language of 
Section 20, it is not within the purposes of the section. It 
was enacted to enlarge the zone of permissible activity by 
labor organizations in disputes between employers and em¬ 
ployees. To extend the immunities of the section to a com¬ 
bination such as that in the case at bar, where those exercis¬ 
ing dominating power over the furnishing of medical service 
to the public combined to maintain their position of domi¬ 
nance and to prevent competition, would be to give the section 
an application wholly foreign to its purposes and intended 
objectives. 

Ill 

The jury, by its verdict, found that appellants were en¬ 
gaged in a combination in restraint of trade to suppress the 
competition of GHA by inducing appellants’ members and the 
Washington hospitals to boycott GHA and the doctors on its 
medical staff. Such a combination of associations dominating 
the medical profession is in unreasonable restraint of trade, 
irrespective of the lawfulness of the operations of GHA under 
the Healing Arts Practice Act or the insurance laws of the 
District of Columbia. 
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The Supreme Court has consistently held that the use of 
the boycott by a combination dominating an industry tp pre¬ 
vent others from doing business or to compel them to do busi¬ 
ness only on conditions set by the combination unreasonably 
restrains trade in violation of the Sherman Act. The Court 
has also repeatedly rejected the contention that a combina¬ 
tion to restrain trade by boycotts is justified if the restraint 
tends to eliminate unfair or fraudulent practices or otherwise 
to improve industrial conditions. 

The claim that a boycotting combination dominating an 
industry does not unreasonably restrain trade if the trade re¬ 
strained is the product of unlawful activities was definitely 
rejected by the Supreme Court in Fashion Originators’ Guild 
v. Federal Trade Commission, 312 U. S. 469, in which the 
Court concluded that a combination of the principal manu¬ 
facturers of women’s dresses to prevent by boycotts the 
manufacture and sale of dresses copied from original designs 
of the members of the combination was in violation o|f the 
Sherman Act. The Court held that the power of the com¬ 
bination, its intent to suppress competition, and its use of 
coercive boycotting measures to achieve its purpose rendered 
the combination unlawful, notwithstanding the fact that trade 
in copied designs which the combination sought to suppress 
might be illegal under the laws of every state. All of the 
criteria upon the basis of which the Court rejected the de¬ 
fense of illegality in that case are met by the facts irk the 
case at bar. 

Moreover, GHA’s operations are not violative of D. C. Code, 
1929, Title 5, c. 7, sec. 179. It is undisputed that GHA is a non¬ 
profit relief association of employees of the United States 
Government. Therefore, under the holding of this Court in 
Jordan v. Group Health Association, 71 App. D. C. 38 107 
F. (2d) 239, it falls within the exempting proviso of sec. 179 
and is not bound to comply with the requirements of that 
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section, even assuming that it is engaged in the business of 
insurance. Furthermore, the undisputed facts show that 
GHA is not engaged in insurance operations. 

Furthermore, GHA is not engaged in the practice of medicine 
in violation of the Healing Arts Practice Act. Decisions of this 
Court show that the test to be applied in determining the legal¬ 
ity of a corporation s activities under this act is not whether 
the proper doctor-patient relationship is invariably main¬ 
tained by the doctors employed by the corporation, but 
whether the purpose of the corporation is to commercialize 
the practice of medicine. Commercialization is improper be¬ 
cause it tends to subordinate the interests of the patient to 
the commercial objective of the corporation and thus to im¬ 
peril the relationship between the doctor and the patient. 
GHA in no way commercializes the practice of medicine. 
Concededly, it is a non-profit association, the sole objective 
of which is to provide its members with adequate medical 
care. This single objective gives adequate assurance that the 
corporation will not interfere in the relations between its 
doctors and their patients so as to jeopardize the doctor- 
patient relationship and thus defeat the objective of the 
corporation. 

IV 

Appellants contend that the jury’s action in acquitting their 
co-defendants was inconsistent with their own conviction and, 
therefore, that they should have been awarded judgments 
n.o.v. or a new trial. The same point of alleged inconsistency 
is advanced in different guise by the argument that the evi¬ 
dence of the acts and declarations of the acquitted individual 
defendants furthering the appellants’ objectives should have 
been “stricken from the record” in appraising the proof sup¬ 
porting the verdicts against the appellants. Considered au- 

i 

thorities deny the right to speculate upon the motives of the 
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jury in exercising its power to acquit and hold, even v^here 
the facts compel the conclusion that verdicts are in contradic¬ 
tion of each other, that such inconsistency is immaterial. 
This rule has been applied in cases where the jury has acquit¬ 
ted individuals whose guilty participation was logically neces¬ 
sary for the perpetration of the crime for which others were 
convicted, and also in cases where the jury's verdict on one 
count has negatived the existence of a fact logically neces¬ 
sary to its finding on another count of the indictment. The 
only consistency legally required, namely, a correspondence 
between the conviction of the appellants and the evidence 
supporting their guilt, is present in the case at bar. 

But under the circumstances of this case the action of| the 
jury was not necessarily logically inconsistent. The evi¬ 
dence that the appellant corporations took formal corporate 
action, by adopting resolutions, etc., to act in concert for the 
suppression of the activities of GHA, the doctors and the hos¬ 
pitals, was sufficient in itself to support their convictions. 
Furthermore, the jury would have been entitled to add to this 
evidence the acts and declarations furthering the objectives 
of the appellants emanating from their co-conspirators who 
were not even indicted. In addition, the jury was entitle^ to 
consider, in determining the appellants’ guilt, the sum tbtal 
of the acts and declarations of the individual defendants, even 
though it may not have been persuaded beyond a reasonable 
doubt that these individuals in performing their several acts 
were personally guilty. This is true because many of them 
performed their acts and made their statements as the c|uly 
authorized agents of the appellants, and all of them were de¬ 
termined prima facie by the trial court to be co-conspirators. 

The acts and declarations of these individuals supplied 
merely cumulative evidence consistent with the evidence sup¬ 
plied by the formal acts and declarations of the appellants 
themselves. It was far less prejudicial to the appellants t]|ian 
their own formal corporate action. In any event, there has 
been shown no error or prejudice of the extreme character to 
warrant a reversal of the lower court’s discretionary action in 
denying a new trial. 
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V 

The proceedings of the House of Delegates of the AMA, the 
formal opinions of the Judicial Council, and the communica¬ 
tions of authorized officials of the AMA were competent and 
relevant to show the background allegations of the indictment 
which this Court held in United States v. American Medical 
Association , 72 App. D. C. 12,110 F. (2d) 703, were relevant to 
the issues in the case. 

The minutes of the DMS were competent to show what was 
said by members at meetings of the Society. The minutes 
were kept in the regular course of the business of the DMS 
and pursuant to the requirement of the DMS constitution, 
and were made immediately after the meetings. The report in 
the minutes of what was said by members constituted a record 
of “acts, transactions, and occurrences.” The minutes were, 
therefore, admissible under U. S. C., Title 28, sec. 695, to show 
the statements of members. Furthermore, the DMS secre¬ 
tary, who kept the minutes, was authorized by the Society 
to record not only the official action of the DMS, but the sub¬ 
stance of what was said by members at meetings, and his ad¬ 
missions in the minutes of what was said were, in legal effect, 
admissions of his principal, the DMS. 

The statements of members relating to the official action 
of the DMS against GHA constituted evidence against the Soci¬ 
ety. Evidence that DMS members were confederating together 
concerning GHA was prima facie proof of a combination, the 
unlawfulness of which could be established by declarations of 
participants in the meetings. The members making the state¬ 
ments were also parties to the conspiracy and their admis¬ 
sions in furtherance thereof were, therefore, binding upon their 
co-conspirator, the DMS. Moreover, the statements of mem¬ 
bers were so intimately related to the official action of the DMS 
that it was essential for the jury to know what was said by mem¬ 
bers in order to understand what was done by the DMS. 
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The evidence shows that the Washington hospitals were 
parties to the conspiracy. Evidence of their acts and decla¬ 
rations in furtherance of the conspiracy was, therefore, admis¬ 
sible. 

VI 


Evidence offered by appellants to show that the defendants 
and others believed that GHA was illegal was immaterial, 
since the lawfulness of GHA was not in issue. Evidence of 
the methods by which GHA was financed and the methods 
by which it obtained members and collected dues was properly 
excluded because, even if those methods were illegal or con¬ 
stituted unfair methods of competition, they did not convert 
GHA into a lawless venture and, therefore, could not justify 
a combination to force GHA out of business. Even if tpe evi¬ 
dence of appellants which the district court excluded tended to 
show that the appellants did not specifically intend to restrain 
trade or that appellants’ motives were beneficent, the district 
court did not err in excluding the evidence, since specific intent 
to restrain trade is not an essential element of a Sherman Act 
offense and since good motives do not constitute a defense to a 
Sherman Act violation. 

VII 

All of appellants’ prayers for instructions which the district 
court denied either embodied incorrect or misleading state¬ 
ments of law, or were fully covered by the court’s charge to 
the jury, and their denial was not, therefore, reversible error. 
The charge of the district court, considered as a whole, cor¬ 
rectly instructed the jury upon all matters of law relevant to 
the case; isolated errors, if any, in the charge were either cor¬ 
rected by other parts of the charge or were not prejudicial to 
appellants. 

43717ft—42-5 
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ARGUMENT 

I 

The decision of this court upholding the validity of the indict¬ 
ment is not inconsistent with, but is supported by, the 
Supreme Court’s interpretation of the Sherman Act in 
Apex Hosiery Co. v. Leader , 310 U. S. 469 

In United States v. American Medical Ass'n, 72 App. D. C. 
12,110 F. (2d) 703,707-711, cert. den. 310 U. S. 644, this Court, 
in sustaining the validity of the indictment in the present case, 
held that the phrase “restraint of trade” in Section 3 of the 
Sherman Act embraces restraints upon the practice of medicine. 
The grounds of decision were that this phrase had its genesis in 
the common law; that the meaning of the phrase at common 
law serves to chart its scope and meaning in Section 3; and 
that at common law the phrase applied to restraints upon all 
occupations carried on for a livelihood, including the practice of 
medicine. A fortiori, the Court said (p. 711), restraints upon 
the operation of hospitals and upon GHA, an organization for 
financing medical services for its members, came within the 
condemnation of the statute. 

Appellants point out that in Apex Hosiery Co. v. Leader, 
310 U. S. 469, decided two months later, the Supreme Court 
said that the Sherman Act prohibits restraints upon “com¬ 
mercial competition.” Appellants construe this as meaning 
that the act does not apply unless the activity restrained is 
commercial in the sense of purveying goods. They urge that 
the practice of medicine is not “commercial” in this sense, 
that the act therefore does not apply to restraint of such 
practice, and that this Court should reconsider its prior hold¬ 
ing sustaining the validity of the indictment. 

The Government submits that the Apex case unqualifiedly 
approves the basis of that holding, namely, that the restraints 
of trade which the common law regarded as illegal are an in- 
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dex to the restraints prohibited by the Sherman Act. The 
Court in the Apex case said (p. 498) that Congress in enacting 
the Sherman Act took over “the common law concept of ille¬ 
gal restraints of trade” and condemned, as to interstate com¬ 
merce, restraints “having those effects upon the competitive 
system and upon purchasers and consumers of goods or serv¬ 
ices which were characteristic of restraints deemed illegal at 
common law.” It declared that it had “repeatedly recog¬ 
nized” that the restraints at which the Sherman Act is aimed 
“are only those which are comparable to restraints deemed 
illegal at common law” and that this view as to the scope and 
effect of the act had been judicially recognized as early as 
1898 in the “classic opinion” by Circuit Judge, later Chief 
Justice, Taft in United States v. Addyston Pipe & Stefyl Co., 
85 Fed. 271, affirmed 175 U. S. 211. | 

In the Apex case the plaintiff, a hosiery manufacturer, 
charged that the defendant union and its officers had violated 
the Sherman Act by engaging in a sit-down strike, for the pur¬ 
pose of enforcing their demand for a closed shop, and by pre¬ 
venting the interstate shipment of certain goods already manu¬ 
factured. Upon these facts, the issue presented, and the one 
upon which the Court divided, was whether unlawful inter¬ 
ference by combination or conspiracy with the physical move¬ 
ment of goods across state lines is in itself a violation <pf the 
statute or whether the act prohibits only restraints the purpose 
or effect of which is to suppress or unduly restrict competition 

or competitive opportunity. 68 The Court adopted the latter 
— 

" On the one hand, the Court said (pp. 490, 512) that the act is “noti aimed 
at policing interstate transportation,” that it was “not enacted to police inter¬ 
state transportation”; and the dissenting opinion (p. 528) states that the 
holding of the majority is that “a direct and intentional obstruction or preven¬ 
tion of the shipment of goods in interstate commerce” is not a violation of the 
act. On the other hand, the Court said (p. 501) that the act prohibits re¬ 
straints on competition which “deprive purchasers or consumers of the Advan¬ 
tages which they derive from free competition,” and decisions applying the act 
to labor organizations which employed the secondary boycott to disrupt the 
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interpretation and found support therefor in the legislative 
history of the act and in the common law doctrines of restraint 
of trade. 

Although suppression of competition was thus held to be 
the touchstone to the inhibitions of the act, the Court recog¬ 
nized that the mere fact that a contract or combination curtails 
some competition does not make it unlawful. Statute and 
common law alike condemn unreasonable restraints, that is, 
restraints the purpose or necessary consequence of which is to 
deprive the public of the advantages of a free, competitive 
market. When employees combine for the purposes of col¬ 
lective bargaining, while it is true, as the Court said (p. 502), 
that the combination restrains “competition” among the em¬ 
ployees as to the terms upon which they will accept employ¬ 
ment, such curtailment of “competition” does not, in purpose 
or effect, interfere with the public’s opportunity to purchase 
goods or services in a free, open, and unrestrained market. 
Any effect upon the market which such a combination of em¬ 
ployees may have is limited and indirect. Their purely vol¬ 
untary limitation of their own freedom of action is not deemed 
“restraint of trade” or, if so, is a reasonable restraint and hence 
is not proscribed. See the Apex case, at pp. 502-503. 


employers’ market were distinguished and explained (pp. 507-508) as resting 
upon the finding in those cases that the restraint “operated to suppress com¬ 
petition in the market.” Thus, labor boycott cases such as Bedford Cut Stone 
Co. v. Journeymen .l.vs’ri, 274 U. S'. 37, and Duplex Co. v. Dceriny. 254 U. S. 443, 
were not disapproved by the Apex decision, but were regarded as illustrations 
of the class of restraints which the Sherman Act condemns, i. e., restraints 
aimed at control of the market for the employers’ product and affecting com¬ 
petition among employers in dealing with consumers. The authority of these 
labor boycott cases was not shaken on this point by the later case of United 
States v. Hutcheson, 312 U. S. 219. The Court there held that these cases 
were no longer controlling precedents, not because the restraints imposed were 
not within the Sherman Act under the principle enunciated in rhe Apex case, 
but because these particular restraints by labor unions had received a statu¬ 
tory immunity by the terms of the Clayton Act. 




The restraint charged and shown in the present case is very- 
different from that imposed when employees merely agree to 
act in concert in their dealings with their employer, jin the 
latter case the restraint is not designed to, nor does it, operate 
to deprive the public of the advantages of a free, competitive 
market. In contrast, the indictment here charges that the 
purpose of defendants’ combination was to withhold from the 
public opportunity to obtain medical care on a prepayment 
risk-sharing basis and to exclude from the market the organ¬ 
ization and doctors offering medical service on this bsisis, in 
competition with defendants’ rival system, the fee-for-service 
basis. The indictment alleged that AM A has long opposed 
group practice of medicine on a risk-sharing basis and that 
its opposition was principally “for economic reasons a^id be¬ 
cause it has feared, for its members, business competition from 
the doctors” engaged in offering medical service on a risk¬ 
sharing basis (R. 7). The indictment charged that appellants 
conspired to destroy the business of GHA, which was Organ¬ 
ized to furnish such service, and to restrain the competition 
of doctors who, under the auspices of GHA, were engaged in 
providing such service (R. 14-15). 

Furthermore, it was both alleged and proved in the case at 
bar that a primary object and effect of the conspiracy Was to 
exercise control over a substantial part of the market for hos¬ 
pital services and facilities. Every private hospital serving 
the public throughout the District of Columbia was compelled 
to enter the conspiracy. Thus, a secondary as well as la pri¬ 
mary' boycott was resorted to by appellants to restrain th^ rela¬ 
tions between hospitals and doctors and between hospitals and 
consumer-patients. 

Finally, under the district court’s charge to the ju|ry, it 
necessarily found that appellants were engaged in a conspiracy 
to restrain the competitive marketing of medical service. The 
district court instructed the jury (R. 1498): 
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If you find that the defendants * * * intended to 
prevent Group Health Association from competing 
with doctors engaged in private practice on a fee-for- 
service basis in furnishing medical care to members of 
the public eligible for membership in Group Health 
Association, then the defendants were engaged in a com¬ 
bination in restraint of trade. 

The court also charged (R. 1509): 

The Government claims that the evidence proves the 
medical societies were opposed to Group Health and its 
plan of group medical care on a fixed prepayment basis; 
that they feared competition by that method of prac¬ 
tice as against the fee-for-service method of organized 
physicians; that to obstruct and destroy such competi¬ 
tion the medical societies, with certain officers and mem¬ 
bers of the hospitals, conspired to prevent successful op¬ 
eration of Group Health’s plan by imposing restraints on 

physicians affiliated with Group Health * * *. 

***** 

If you believe the contention of the Government is 
established beyond a reasonable doubt, then the con¬ 
spiracy is made out # * *. 

When the Court in the Apex case said that the Sherman 
Act prohibits restraints on “commercial” competition, it did 
not mean that the act applies only when the competition 
which is restrained involves trade in goods or commodities. 
That this was not the meaning of the Court is shown by the 
fact that twice when it said that the statute prohibits restraints 
on commercial competition it also said, in the same sentence, 
that the statute prohibits restraints on the marketing or sup¬ 
ply of “services” as well as of goods (310 U. S. 469, 493, 495). 70 
And while the Court declared (pp. 492-493) that the chief 

70 The Court also said (p. 49S) that the statute condemns restraints 
having those effects on the competitive system and on consumers of goods 
“or services” which were characteristic of restraints considered illegal at 
common law. 


65 


concern of the legislators had been to prevent restraints by cap¬ 
italistic combinations, it directly held (pp. 487-488) thjat the 
act was not confined to such combinations and that purely labor 
combinations were likewise within the prohibitions of the 
statute. 

We submit that when the Court described the Shjerman 
Act as outlawing restraints on “commercial” competition this 
qualifying word was used to differentiate between restraints 
the purpose or effect of which is to destroy or unduly Restrict 
freedom of competition in marketing goods or services and 
restraints which have neither this purpose nor effect. Typical 
of the latter are combinations to interfere with interstate 
transportation or to engage in a strike, sit-down or otherwise. 
Such combinations may limit the number of competitor^ trad¬ 
ing in, or the quantum of goods offered in, the market but 
neither in purpose nor effect do they destroy or seriously 
abridge freedom of competition in the marketing of goods 
or services. 71 To use the short-cut phrase of the Court), they 
do not restrain “commercial competition.” 

The Supreme Court in the Apex case necessarily deter¬ 
mined that combinations having for their purpose and effect 
merely the physical interruptions of transportation, such as a 
local strike which is not accompanied by a secondary boycott 
operating in the market to the disadvantage of consumer^, were 
not regarded as restraints of trade at common law. Hence, un¬ 
der the rule announced in that case and also by this Court in 
the American Medical Association case, supra, that restraints 
under the Sherman Act are substantially coextensive with the 
restraints of trade which were illegal at common law, it was 

"While the words “marketing” and “market” are not customarily used 
with reference to medical service, the various physicians who, in a] given 
locality, hold themselves out as ready to serve the public are, from the 
standpoint of restraint of trade or restraint of competition, in all respects 
analogous to the body of vendors who, in a particular locality, are engaged 
In offering goods for sale to the public. The market is the composite of 
all purveyors of goods or services, on the one hand, and of all potential 
purchasers or consumers thereof, on the other hand. 
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held in the Apex case that such local strikes are not within 
the prohibitions of the Sherman Act. By the same rule, how¬ 
ever, restraints such as those found to exist in the case at bar, 
which by the great weight of common-law authority were 
held to be illegal restraints of trade, must be regarded as 
within the condemnation of the Sherman Act. And it should 
be noted that the Apex case does not even by implication 
suggest error in the conclusion reached in United States v. 
American Medical Association, 110 F. (2d) 703, that the com¬ 
mon law concept of “restraint of trade” embraced restraints 
upon the liberty to carry on one’s calling (including the prac¬ 
tice of medicine) in competition with others engaged in the 
same calling. 

II 

Appellants’ contention that they are within the exemptions 

conferred by Section 20 of the Clayton Act is unsound 

Appellants’ novel contention that the acts with which they 
are charged are given immunity by Section 20 of the Clayton 
Act must be rejected because these acts are not within either 
the language or purposes of that section. We shall attempt 
to show, first, that the language of the section does not apply 
to the conduct with which appellants are charged and, second, 
that to bring the present case within the immunities of Sec¬ 
tion 20 would be to give the section an application wholly 
foreign to its purposes and objectives. 

The first paragraph of Section 20 provides that no federal 
court shall issue an injunction, except under certain stated 
conditions, in any case between “an employer and employees” 
involving or growing out of a dispute concerning terms or 
conditions of “employment.” The second paragraph provides 
that no “such” injunction shall prohibit certain specified con¬ 
duct, such as strikes, peaceful picketing, peaceable assembly, 
ceasing to patronize. The paragraph concludes with the 






provision, “nor shall any of the acts specified in this paragraph 
be considered or be held to be violations of any law |of the 
United States.” This last provision is the basis fqr any 
immunity from criminal prosecution conferred by the section. 

To come within this immunity, therefore, two conditions 
must be met. First, the case must grow out of or involve a 
dispute between employers and employees concerning terms 
or conditions of employment. Second, the conduct must be 
of the kind specified in the second paragraph. We Submit 
that it is clear that the present case does not satisfy either 
condition. 

To begin with the second, the acts charged and proved 
against appellants are not those specified in the second) para¬ 
graph of Section 20. Of the acts there specified, only two 
can be regarded as having even a remote application to the 
present case. One of these is “terminating any relation of 
employment, or * * * recommending, advising, dr per¬ 

suading others by peaceful means so to do.” The indictment 
charges the defendants with combining to restrain doctors 
serving on the medical staff of GHA in the pursuit of their 
calling. Even if it be assumed that the indictment could be 
construed as charging that this restraint was to be effected 
by having “others,” i. e., GHA doctors, terminate their “rela¬ 
tion of employment,” the charge laid against defendants 
would not be within the provision quoted above. The sanc¬ 
tion given by that provision applies only when the ineans 
used are peaceful recommendation or persuasion, wjiereas 
the indictment charges, and under the instructions of tfye dis¬ 
trict court the jury necessarily found (R. 1500-1501, 1509, 
1511), that the defendants used coercion and threats to cbmpel 
GHA doctors to sever their connection with that organi 2 ation. 

Another of the acts specified in Section 20 is “ceasing to 
patronize” any party to a dispute concerning terms ojr con- 
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ditions of employment. The word “patronize” as used in this 
context clearly means to deal with another as a customer or 
purchaser. No vendor-customer relationship exists when two 
doctors consult together as to proper medical treatment. Ac¬ 
cordingly, the charge in the indictment that defendants con¬ 
spired to prevent GHA doctors from obtaining consultations 
with other doctors is not within the above provision. 

The present case likewise fails to satisfy the second condi¬ 
tion necessary to obtain immunity under Section 20, namely, 
that the case grow out of or involve a dispute between em¬ 
ployers and employees concerning terms or conditions of em¬ 
ployment. The question whether a case is one between 
employers and employees has provoked controversy. The sec¬ 
tion was originally construed as applicable only in the case of 
disputes between an employer and his immediate employees. 72 
Congress later passed the Norris-LaGuardia Act to limit the 
jurisdiction of federal courts to issue injunctions in labor dis¬ 
putes and in this act defined the participants in such disputes 
as including persons not standing in the proximate relation of 
employer and employee. United States v. Hutcheson, 312 
U. S. 219, held that Congress intended this expanded definition 
to govern the interpretation of Section 20 of the Clayton Act, 
that the courts should bow to this legislative declaration of 
intent, and that the definitions of the Norris-LaGuardia Act 
therefore govern in determining whether a person claiming im¬ 
munity under the Clayton Act is a participant in a dispute 
concerning terms or conditions of employment. 

For present purposes it may be assumed that if the acts 
charged against appellants involved or grew out of a dispute 
concerning “employment,” they would be parties to such dis¬ 
pute and that the dispute w’ould concern “terms or conditions” 

” Duplex Printing Press Co. v. Deering, 254 U. S. 443; Bedford Cut Stone 
Co. v. Stone Cutters Astfn., 274 U. S. 37. 


69 


of employment. 73 But the acts charged in the indictment did 
not involve or grow out of any dispute concerning employ¬ 
ment. 

The controversy between the defendants and GHA which 
is disclosed by the indictment related to the basis upon which 
GHA furnished medical services to its members; it concerned, 
in other words, the doctor-patient relationship. Such contro¬ 
versy does not constitute a dispute concerning employment— 
doctors are not employees of the patients whom they treat. 
And while the indictment also discloses a controversy between 
the defendants and the doctors on the staff of GHA, t|his con¬ 
troversy was but an element of and subsidiary to defendants’ 
controversy with GHA concerning the basis upon whicji it fur¬ 
nishes medical service to its members. What the indictment 
charges is a conspiracy to put GHA out of business. Under 
the allegations of the indictment, the restraints imposed on 
the doctors on GHA’s staff were simply one of the means em¬ 
ployed in effectuating defendants’ conspiracy to prevent GHA 
from carrying out the functions which it was organized to 
perform. 

The activities charged in the indictment are, therefore, not 
within the language of Section 20. They are likewise not 
within its purposes. Both the language and the legislative 
history of the section 74 make it manifest that its purpose was 
to afford reasonable latitude to collective action by employees 
and by labor organizations in dealings with employers, as a 
means of offsetting to some degree the inequality in bargaining 
power between employers and employees existing at the time of 
passage of the Clayton Act. 


" New Negro Alliance v. Sanitary Grocery Co., 303 U. S. 552, held that 
discrimination in employment by reason of race or color concerns “jterms or 
conditions” of employment within the meaning of the Norris-LaGuardla Act 
T4 As to legislative history, see Justice Brandeis’ dissenting opiniojn in Du¬ 
plex Printing Press Co. v. Deering, 254 U. S. 443, 479, 484-487. 
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The combination now before this Court was not entered into 
by employees for their own protection or by labor organizations, 
nor was it concerned with conditions of employment. It was 
formed by the highly organized groups which had assumed 
control over the terms upon which medical service may be ren¬ 
dered to the public. Its objective was to prevent competition 
in furnishing such service and particularly to prevent competi¬ 
tion which took the form of providing medical service on a basis 
of which those entrenched in power disapproved. Such a com¬ 
bination is wholly foreign to the purposes and objectives which 
Congress sought to achieve when it enacted Section 20. To 
hold that the present combination is within the immunities it 
confers would be, we submit, a violent distortion of the purposes 
as well as of the specific language of the section. 

Ill 

The question of the lawfulness of appellants’ combination is 
not affected by the status of GHA under the Healing Arts 
Practice Act or the insurance laws of the District of 
Columbia 

Appellants contend (br., pp. 57-79) that the district court 
erred in failing to direct a verdict of acquittal on the alleged 
ground that GHA was engaged unlawfully in the practice of 
medicine or the business of insurance, 75 or, in the alternative, 

TB Sections 1 and 2 of the Healing Arts Practice Act (Act of February 27, 
1929, c. 352, secs. 1, 2 (45 Stat. 1326-7), D. C. Code 1929, Title 20, c. 2, secs. 
121-2) define “the healing art” and provide that “no person shall practice 
the healing art in the District of Columbia who is not (a) licensed so to 
do * * *.” Appellants contend that GHA was engaged in the practice 
of medicine and that, therefore, since it was not and could not be licensed 
so to practice, it violated this act. 

D. C. Code, 1929, Title 5, c. 7, sec. 179 (Acts of March 3, 1901, c. S54, sec. 
653 (31 Stat. 1292), August 15, 1911, c. 12 (37 Stat. 16), and June 29, 1922, 
c. 249 ( 42 Stat. 66S)), defines health, accident, and life insurance companies, 
and provides that no such company shall transact business in the District 
of Columbia unless it meets certain conditions provided in the section re¬ 
lating to the amount of the assets and capital stock of the company, the 
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in refusing to instruct the jury to make a determination of 
issues of fact which appellants contend are controlling upon 
the question of the lawfulness of GHA’s operations. The Gov¬ 
ernment submits that the district court did not commit error 
as contended, first, because appellants’ combination was in 
violation of the Sherman Act, irrespective of the lawfulness of 
GHA’s operations, and, secondly, because the undisputed facts 
establish that GHA was not engaged in business illegally , 


A. The combination for which appellants were convicted was in viola- 
tion of the Sherman Act, irrespective of the lawfulness of GHA’s 
operations 

The jury, by its verdict, found that appellants were en¬ 
gaged in a combination in restraint of trade “the plan and 
purpose” of which was “to prevent the successful operation” 
of GHA by hindering and obstructing it in “procuring and re¬ 
taining qualified doctors” and “in obtaining access to hospital 
facilities for its members,” and by hindering and obstructing 
its staff from obtaining consultations with other doctors and 
from treating their patients in the Washington hospitals]. The 
jury found that the appellants sought to carry out this plan 
by inducing members of the DMS to refrain from joining the 
staff of GHA and from consulting with the members of the 
GHA staff and by coercing the hospitals to deny to GHA 
doctors the use of the hospitals for the treatment of GHA 
patients. Finally, it found that the appellants intended by 
their combination to “destroy” the “competition” which GHA 


amount of its policies, its taxation by the District of Columbia, and its 
inspection by the superintendent of insurance. The section provides “that 
nothing contained herein shall apply to any relief association, not conducted 
for profit, composed solely of officers and enlisted men of the United States 
Army or Navy, or solely of employees of any other branch of the United 
States Government service * * Appellants contend that GeLa. was 
an insurance company within the meaning of this section and that, since 
it had failed to meet the conditions provided by the section, its operations 
were unlawful. 
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offered to doctors engaged in the private practice of medicine 
in the District of Columbia on a fee-for-service basis. 78 That 

" It is clear from the Instructions of the district court to the jury that 
each of these findings is implicit In the verdict of the Jury. The court told 
the jury (R. 1507-1SOS) that the indictment charged restraints upon Group 
Health, upon doctors, and upon the hospitals. It stated that the “plan and 
purpose” of the conspiracy was alleged to be (R. ISOS): 

To hinder and obstruct Group Health In procuring and retaining 
qualified doctors and those doctors from consulting with other doctors 
and specialists practicing in the District by threatening with disci¬ 
plinary action members of the District Society who should become 
members of the staff of Group Health or who should consult with 
members of that staff. Further, it is alleged the plan and purpose was 
to hinder and obstruct Group Health In obtaining access to hospital 
facilities for its members, and the doctors of Group Health from treat¬ 
ing their patients in the hospitals. 

The court added that the purposes allegedly “were to be attained by certain 
coercive measures against the hospitals and doctors designed to interfere 
with employment of doctors by Group Health and use of the hospitals by 
members of its medical staff and their patients.” It then charged the jury 
<R. 1508) :• 

To sustain that charge the Government must prove beyond a reason¬ 
able doubt that a conspiracy did in fact exist to restrain trade in the 
District in at least one of the several ways alleged, and according 
to the particular purpose and plan set forth. If the evidence fails to 
convince you of that basic element the charge will necessarily fall with 
resultant acquittal of all defendants * * *. 

Prior to this part of the charge, the court, at the request of the Govern¬ 
ment, instructed the jury (R. 1498) that It might convict the defendants if 
it found “that the defendants conspired together for the purposes charged 
and employed the means charged” and if it found “that the defendants, in 
seeking to achieve those purposes, intended to prevent Group Health Asso¬ 
ciation from competing voith doctors engaged in private practice on a fee- 
for-service basis in furnishing medical care to members of the public eligible 
for membership in Group Health Association.” After the district court had 
explained the indictment, it stated (R. 1509) that the Government contended 
that the appellants “were opposed to Group Health,” “ feared competition 
by that method of practice as against the fee-for-service method of organ¬ 
ized physicians” and, in order “ to obstruct and destroy such competition ,” 
conspired together “to prevent successful operation of Group Health’s plan 
by imposing restraints on physicians affiliated with Group Health, through 
threats of disciplinary action and expulsion, by denying them professional 
contacts and consultations with other physicians, and by means of the socie¬ 
ties’ power, coercing the hospitals to deny Group Health doctors facilities 
for treatment of their patients.” After stating that the defendants con¬ 
tended “that there was no purpose or plan to restrain Group Health, the 
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this combination to suppress the competition of GHA by boy¬ 
cotting it and its medical staff, unless the boycotts may be 
justified by collateral considerations bearing upon the nature 
of the operations of GHA, is clearly “within the condemna¬ 
tion” of the Sherman Act was specifically decided by this 
Court in United States v. American Medical Association, 72 
App. D. C. 12, 110 F. (2d) 703, 711-713, on the authority of 
Eastern States Lumber Dealers•’ Association v. United States, 
234 U. S. 600; Montague & Co. v. Lowry, 193 U. S. 3^; and 
Loewe v. Lawlor, 208 U. S. 274. 

The contention now advanced by appellants is that the 
restraint of trade imposed by their combination was |a rea¬ 
sonable restraint of trade if certain of the operations of GHA 
were offensive to local statutes relating to the practice of 
medicine or the business of insurance. Our answer to this 
contention is that the use of boycotts by the combination in 
the case at bar to suppress the competition of GHA, and thus 
to restrain trade, ipso facto, made the restraint unreasonable, 
notwithstanding the fact that the competition which the 
combination sought to suppress may have been the product of 
a corporation which had itself violated local statutes. 

The use of the boycott by a combination dominating an in¬ 
dustry to restrain trade by excluding others from the market 
or by compelling them to do business only upon cond itions 
imposed by the combination has been repeatedly condemned 
by the Supreme Court as violative of the Sherman Act, with¬ 
out consideration by the Court of matters which under dif¬ 
ferent circumstances might bear upon the reasonableness of 

hospitals or doctors; that their acts were intended only to oppose Group 
Health by legitimate argument and persuasion; that no coercion was prac¬ 
ticed or intended against the hospitals * * *," the court said (R. 1509): 

If you believe the contention of the Government is established beyond 
a reasonable doubt, then the conspiracy is made out; whereas, if the 
contention of defendants prevails, the charge would altogether: !aiL 
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the restraint. 77 A boycott which merely “restricts * * * 
the liberty of a trader to engage in business” is unlawful 
under the Act because “it falls within the class of restraints 
of trade aimed at compelling third parties and strangers in¬ 
voluntarily not to engage in the course of trade except upon 
conditions that the combination imposes.” Loewe v. Lawlor, 
supra. Where a combination uses the boycott to suppress 
the business of another, the boycott is, a fortiori, unlawful be¬ 
cause “it is difficult to imagine how interstate trade could be 
more effectively restrained than by suppressing it * * 
Binderup v. Pathe Exchange, Inc., et al., 263 U. S. 291, 312. 

The Court has consistently rejected as a justification for 
the use of the boycott the claim that the restraint effected 
thereby was promotive of the public welfare because tending 
to eliminate unfair or fraudulent practices or otherwise to 
improve conditions in an industry. In Eastern States Retail 
Lumber Dealers* Ass’n v. United States, supra, the defendant 
retail lumber dealers’ associations urged that a boycott by 
their members of wholesalers selling direct to consumers was 
reasonable and, therefore, not unlawful because it tended to 
preserve necessary retail facilities for the public. The Su¬ 
preme Court, in rejecting this contention, declared (p. 613): 


77 Montague & Co. v. Loxcry, supra; Loeice v. Laxclor, supra; Straus v. 
American Publishers' Ass'n, 231 U. S. 222; Eastern. States Lumber Dealers' 
Ass'n v. U iited States, 234 U. S’. 600; Binderup v. Pathd Exchange, Inc., supra, 
pp. 311, 312; Bedford Cut Stone Co. v. Journeymen Stone Cutters' Ass'n, 274 
U. S. 37, 54; Paramount Famous Lasky Corp. v. United States, 282 U. S. 30. 
43-44; United States v. First National Pictures, Inc., 2S2 U. S. 44, 54; Sugar 
Institute, Inc. v. United States, 297 U. S. 553, 5S7-5S9, 601; Interstate Cir¬ 
cuit, Inc. v. United States, 306 U. S. 208, 220-221. 

Anderson v. United States, 171 U. S. 604, is sometimes cited as a con¬ 
trary authority. That case held that an agreement by members of an 
exchange, composed of traders in livestock on a stockyard, not to deal with 
any non-member trader did not violate the Sherman Act. The decision has 
subsequently been treated as resting on the holding that the facts did not 
disclose that the restraint was imposed upon interstate commerce. Mon¬ 
tague d Co. v. Lowry , supra, p. 48; Loeice v. Laxclor, supra, p. 297; Swift d 
Co. v. United States, 196 U. S. 375, 397-398. 
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The argument that the course pursued is necessary 
to the protection of the retail trade and promotive 
of the public welfare in providing retail facilities is 
answered by the fact that Congress, with thi right 
to control the field of interstate commerce, jias so 
legislated as to prevent resort to practices whijch un¬ 
duly restrain competition or unduly obstruct the free 
flow of such commerce, and private choice of (means 
must yield to the national authority thus exerted. 
Addyston Pipe Co. v. United States, 175 U. S3. 211, 
241, 242. 

In Paramount Famous Corp. v. United States, 282 Ul S. 30, 
distributors of 60% of the motion picture film used!in the 
United States agreed among themselves to lease film to ex¬ 
hibitors only upon a standard form of contract in which ex¬ 
hibitors bound themselves to arbitrate all disputes between 
them and their supplying distributors under an arbitration plan 
provided in the contract. The Supreme Court assuijaed, as 
the defendants urged, that the contract was “reasonable” be¬ 
cause arbitration was “well adapted to the needs of the jnotion 
picture industry,” but struck down the agreement as unlawful 
under the Sherman Act because (p. 43) “it necessarily and 
directly tends to destroy ‘the kind of competition toj which 
the public has long looked for protection.’ ” 

In United States v. First National Pictures, Inc., 282 U. S. 
44, substantially the same defendants as in the Paramount 
case urged (p. 47) that, because “fraudulent transfers” of 
motion picture theatres by exhibitors to avoid contractual 
obligations between exhibitors and the defendant distributors 
“had become a widespread evil and were causing the distribu¬ 
tors heavy losses annually,” the distributors were justified in 
entering into an agreement among themselves not to execute 
new contracts with purchasers or transferees of motion pic¬ 
ture theatres unless they assumed the exhibition contracts of 
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their predecessors or guaranteed the performance of those 
contracts by the deposit of security with a credit committee. 
The district court found that the purpose of the agreement 
was to eliminate “trade abuses” which were “general” and 
which had caused “substantial losses” and that “such re¬ 
straints as may have resulted from what was done were in¬ 
cidental to this legitimate purpose” and had been “beneficial 
to the industry.” 78 On the basis of these findings, the district 
court concluded that the restraint was lawful. The Supreme 
Court took a different view, however. It observed (at p. 54) 
that the obvious purpose of the agreement was to secure “con¬ 
certed action for the purpose of coercing purchasers of theatres 
by excluding them from the opportunity to deal in a free and 
untrammeled market,” and, accordingly, held that such an 
agreement “conflicts with the Sherman Act.” Since no refer¬ 
ence was made to the district court’s findings nor to the de¬ 
fendants’ contentions stated above, the Court, in effect, held 
them to be immaterial to the issue of the legality of the 
defendants’ boycotting combination. 

That the claim that a boycott was intended to prevent com¬ 
petition resulting from unlawful activities is no more material 
to the question of the lawfulness of the boycott under the 
Sherman Act than the claim that it may have tended to cor¬ 
rect unfair or fraudulent practices inimical to the public wel¬ 
fare is clearly shown by the recent decision of the Supreme 
Court in Fashion Originators’ Guild v. Federal Trade Com¬ 
mission , 312 U. S. 457. There the Court had before it the 
question of the lawfulness of boycotting activities of a Guild 
composed of manufacturers of women’s garments, designed 
to prevent the sale of women’s dresses copied by other manu¬ 
facturers from original designs of the Guild members. The 
members of the Guild sold about 38% of all women’s gar- 

73 United States v. First National Pictures , Inc., 34 F. (2d) 815, 816, 819 
(D. C., S. D. N. Y.). 
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ments wholesaling at S6.75 and up and about 60% of those 
at $10.75 and above, and the consumer demand for their prod¬ 
ucts made it necessary for most dealers to stock some <|>f the 
garments made by Guild members. The members of the Guild 
registered their original designs with the Guild and systemati¬ 
cally threatened to, and did, boycott all dealers who purchased 
dresses which were copies of designs so registered. 

The Supreme Court noted (p. 462) that “the power of the 
combination is great,” and concluded (p. 465) that “the G uild’s 
plan runs contrary to the policy of the Sherman Act,” because, 
among other reasons, it “subjects all retailers and manufac¬ 
turers who decline to comply with the Guild’s program 
to an organized boycott * * * and has both as its; nec¬ 

essary tendency and as its purpose and effect the direct 


suppression of competition from the sale of * * * copied 
designs.” In response to the Guild’s contention that the boy¬ 
cott was justified because it protected the industry “against the 
devastating evils growing from the pirating of original designs” 
and because the copying of original designs was, or should be 
declared to be, tortious, the Court pointed out (p. 467j that 
“the aim of petitioners’ combination was the intentional de¬ 
struction of one type of manufacture and sale which competed 
with Guild members,” and that the Guild had the “potential 
power” to achieve that aim “by the coercion” which “it could 
and did practice upon a rival method of competition” and 


declared (p. 468): 


Under these circumstances * * * the reason¬ 
ableness of the methods pursued by the combinati on to 
accomplish its unlawful object is no more materia, than 
would be the reasonableness of the prices fixed by un¬ 
lawful combination. Cf. Thomsen v. Cayser, 243 U. S. 
66, 85; United States v. Trenton Potteries Co., 273 
U. S. 392,398; United States v. Socony-Vacuum Oil Co., 
310 U. S. 150, 212-224. * * * even if copying were 
an acknowledged tort under the law of every state, that 
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situation would not justify petitioners in combining to¬ 
gether to regulate and restrain interstate commerce in 
violation of federal law. 

All of the criteria upon the basis of which the Court rejected 
the defense of illegality in the above case are met by the facts 
in the case at bar. As we have said, the jury found that the 
appellants’ combination had as its aim the intentional destruc¬ 
tion of the competition of GHA through the instrumentality 
of boycotts imposed upon GHA and the members of its medical 
staff. The power of the combination was as great as, if not 
greater than, that of the combination in the Fashion Guild 
case. The appellant Society comprised over 41% of all of 
the Washington doctors and the AMA almost 65% of all of the 
doctors in the United States (Gov. Ex. 1, R. 90). In addition, in 
close alliance with the appellants were all of the hospitals in 
Washington available to GHA. The effect of the boycotts by 
the appellants and the hospitals was, therefore, to deprive 
GHA and its members of the essential services of the bulk of 
the medical profession in the country and the use of all avail¬ 
able hospital facilities in the city. 

The rationale of the uniform holding in the cases which we 
have discussed is, we believe, expressed by the statement of 
the Supreme Court in the Fashion Guild case that the com¬ 
bination there involved was “in reality an extra-governmental 
agency which prescribes rules for the regulation and restraint 
of interstate commerce and provides extra-judicial tribunals 
for determination and punishment of violations and thus 
'trenches upon the power of the national legislature and 
violates the statute’.” To base the lawfulness of powerful 
boycotting combinations upon the nature of the competition 
restrained would be, in effect, to give to combinations of pri¬ 
vate persons the power to determine what competition is in 
the public interest. Such a delegation of power to private 
persons would carry grave potentialities for abuse. The self- 
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interest of the members of the combination would inevitably 
lead to arbitrary exercise of the power which might destroy 
legitimate competition before the Government had ah op¬ 
portunity to intervene. The power to determine what com¬ 
petition is legitimate must, therefore, reside only iji the 
Government, and, when combinations seek to make tips de¬ 
termination and to enforce it by boycotts, they trench upon 
the powers of Government and, if a restraint of trade results, 
violate the Sherman Act. See, also, United States v. General 
Motors Corp ., 121 F. (2d) 376, 401 (C. C. A. 7). 79 

This underlying reason for the Supreme Court’s refusal to 
permit combinations to justify boycotts by pointing to the 
unlawful or undesirable nature of the competition restrained 
is clearly present in the case at bar. Here, also, is “an extra- 
governmental agency which prescribes rules for the regula¬ 
tion” of the distribution of medical care “and provides extra- 
judicial tribunals for the determination and punishment of 
violations” of those rules. The inherent danger of the activi¬ 
ties of this agency is manifest. Had the appellants com¬ 
pletely achieved the objective which they sought by the com¬ 
bination, that is, the destruction of GHA, their decision to 

boycott GHA because of its illegality, even though based upon 

— 

™ In that case, the Circuit Court of Appeals held that a combijnation 
to coerce dealers in General Motors cars to use the financing service of 
the General Motors Acceptance Corporation violated the Sherman Act 
The defendants contended that the combination was justified because it 
was designed to prevent unscrupulous dealers from resorting to fpaudu- 
lent practices in the financing of automobiles. The court, in refusing to 
accept this alleged justification, stated (p. 400): 

If in fact the unregulated dealers’ financing leads to widespread 
abuses in the retail sale of automobiles, a need would arise for regula¬ 
tion and control in order to protect the public interest. It is doubtful 
whether regulation in this respect should be entrusted to the dominant 
manufacturers in the automobile industry, especially when they stand 
to gain by discriminatory treatment in favor of a few specified dis¬ 
count companies in which they have a private interest. If in truth 
some outside control of dealers’ financing is necessary, it should origi¬ 
nate with the legislators whom we may safely assume would Renter 
their first thoughts on the public good. 


/ 
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an erroneous interpretation of the law inspired by their par¬ 
tisanship and self-interest, might, for all practical purposes, 
have constituted a final determination of the right of GHA 
to engage in the rendition of its services to the public. A 
decision of this Court holding GHA lawful might vindicate 
that right, but the effect would be empty, indeed, if GHA 
were no longer in business because of the appellants’ boycott¬ 
ing activities. 

B. On the basis of the undisputed facts in the case, GHA was not engaged 

unlawfully in the business of insurance or the practice of medicine 

This Court has specifically decided that GHA is not en¬ 
gaged unlawfully in the business of insurance. D. C. Code, 
1929, Title 5, Sec. 179 {supra, pp. 70-71, fn. 75), provides “that 
nothing contained herein shall apply to any relief association 
not conducted for profit composed solely of officers and enlisted 
men of the United States Army or Navy, or solely of employees 
of any other branch of the United States Government service 
# * In the trial of this case, it was undisputed that 
GHA was a non-profit association of “civil employees of the 
executive branch of the United States Government service,” 
formed solely to provide for the rendition of medical care to 
its members by a salaried staff of doctors and to pay for the 
hospitalization of members {supra, p. 16). Even assuming 
that GHA was engaged in an insurance operation, appellants’ 
contention that it was required to operate in conformity with 
Sec. 179 of the Code is squarely answered by the holding of 
this Court in Jordan v. Group Health Association, 71 App. 
D. C. 38, 107 F. (2d) 239, 251-3, that, on the basis of the 
facts recited above, GHA “falls clearly within the exempting 
provision” of Sec. 179 and is, therefore, “relieved from the 
requirements” of that section. We submit that it is also clear 
from the holding in the Jordan case that on the basis of the 
undisputed facts in this case GHA was not engaged in an in- 
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surance operation and for this reason was not governed by 
Sec. 179 of the Code. 

Nor is GHA engaged unlawfully in the practice of medicine. 

In United States v. American Medical Association et al. r 
supra, pp. 713-4, this Court held upon the basis of the facts 
recited above that GHA could not be said to be engaged in 
the practice of medicine in violation of the Healing Arts Prac¬ 
tice Act. Appellants contend, however (br., p. 68), that this 
holding was based upon the assumption drawn from the in¬ 
dictment that “the proper doctor and patient relationship” 
was in fact maintained at all times between the GHA doctors 
and their patients and that, therefore, the district court erred 
in failing to instruct the jury to make a finding upon that issue 
of fact. 

We submit that this Court did not intend to hold that the 
legality of GHA depended upon the results of a factual inquiry 
into the relationship which actually obtained between GHA 
doctors and its members and that, once it was proved, without 
dispute, that GHA was a non-profit cooperative association of 
Government employees organized solely to provide for the 
rendition of medical service to its members by a group of 
licensed practitioners, the legality of the corporation undqr the 
Healing Arts Practice Act was established. 

To base the legality of GHA upon an appraisal of the actual 
relationship subsisting between the members of its medical 
service and their patients would be, we submit, to set up a 
standard not susceptible of practical application. The rela¬ 
tionship itself is far too subtle and intangible to permit of 
accurate measurement. It must inevitably vary between the 
different doctors and the different patients so that a general 
finding upon the propriety of the relationship for the organiza¬ 
tion as a whole is not possible. 

We think it is clear from opinions of this Court that it in¬ 
tends the question of the lawfulness of a corporation’s activities 
under the Healing Arts Practice Act to depend, not upon an 
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inquiry into whether the proper doctor-patient relationship 
is continuously maintained, but upon whether the organization 
has “commercialized” the practice of medicine so that it can 
be said to jeopardize that relationship. This Court empha¬ 
sized in the American Medical Association case (p. 519), and 
again in Silver v. Lansburgh & Bro., 72 App. D. C. 77, 111 F. 
(2d) 518, 519, that the practice of medicine “may not law¬ 
fully be subjected to commercialization or exploitation” by 
a corporation. The maintenance of the proper relationship 
between a doctor and his patient depends upon the undivided 
allegiance of the doctor to the patient and commercialization 
of medical practice by a corporation tends to divide the loyalty 
of the doctor between his patient and the corporation and thus 
to imperil the proper doctor-patient relationship. Silver v. 
Lansburgh & Bro., supra, p. 530. 

Commercialization of the practice of medicine occurs when 
a corporation seeks to make a pecuniary profit from the serv¬ 
ices of doctors employed by it. The profit motive under 
such an arrangement tends to subordinate the interests of the 
patient to the financial success of the corporation which may 
lead to intervention by the corporation in the medical affairs 
of the doctors in order to further the profit object of the 
corporation. 

In an organization such as GHA, there is no element of com¬ 
mercialization, and, therefore, no jeopardy to the doctor-pa¬ 
tient relationship. The profit motive is entirely lacking. The 
sole purpose of the organization is to enable its members to 
obtain more adequate medical care. It is, as this Court stated 
in Jordan v. Group Health Association, supra, p. 247, “a con¬ 
sumer cooperative, the distinctive features” of which “are the 
rendering of service, its extension, the bringing of physician 
and patient together, the preventive features, the regulariza¬ 
tion of service as well as payment, the substantial reduction 
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in cost by quantity purchasing, in short, getting the medical 
job done and paid for * * 

Under such an arrangement, the welfare of the patient is 
in no way subordinated to other objects of the corporation. 
Instead, the dominant objective of the corporation is to pro¬ 
vide the patient with the best care possible under the circum¬ 
stances. Since interference by the corporation with the; doc¬ 
tor-patient relationship would tend to defeat this objective, 
there is every reason to believe that the corporation would be 
zealous to avoid such interference. 

Even assuming that the lawfulness of GHA depends upon 
the actual relationship subsisting between the staff doctors and 
their patients, appellants completely failed to show by any 
substantial evidence, either received or proffered, that the 
proper relationship was not maintained. 

Appellants’ statements in their brief (p. 63), unsupported 
by record citation, that the proper doctor-patient relationship 
was not maintained in GHA and that the members did not 
receive adequate care, are unwarranted conclusions apparently 
based, in part, upon undisputed facts referred to in the foot¬ 
note below from which no such conclusions could possibly 
follow 80 and, in part, upon the inconclusive and unsubstantial 

“Appellants argue that the doctor-patient relationship was improper (br., 
pp. 62-63) because the GHA doctors were engaged on a fulltime salary basis 
and practiced at the GHA clinic instead of at their own offices. Since the 
indictment alleged that the GHA doctors were salaried and that GHA pro¬ 
vided them with a clinic (It. 1, 14), the conclusion of this Court tha| GHA 
was not engaged unlawfully in the practice of medicine constitutes a holding 
that the payment of salaries to doctors who practice in a clinic furnished by 
the organization is not improper. We submit that there is no legal [signifi¬ 
cance in the fact that the doctors may have devoted all, instead of a plart, of 
their time to GHA. 

Appellants’ argument based on the changes in the by-laws of GHA (br., 
pp. 58-60. 66-67) is, we submit, highly tortured. The changes in the orig¬ 
inal by-laws which appellants stress are those which eliminate references to 
“the corporation doctor’’ and those which state that the medical service is 
rendered by the medical staff, instead of the corporation (br., pp. 58-GO; R. 
1222-1255). The original language “corporation doctor,” standing alone, is 
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testimony of Brown, the first medical director of GHA, and 
Price, a doctor on the staff of GHA. 

Brown testified that the quality of the medical care pro¬ 
vided by GHA was inadequate, but based this conclusion 
solely on the ground that the members of the staff were re¬ 
quired- to attend too many patients in a day (R. 1352, 1359). 
Since Brown was with the Association only during the first 
four months of the operation of the GHA clinic (R. 1356), 
his testimony was directed to a period when there was bound 
to be some temporary disorganization, and, more importantly, 
when it would have been remarkable if the medical care pro¬ 
vided by the organization was at all times adequate in view 
of appellants’ efforts to hinder the operation of GHA by pre¬ 
venting it from procuring doctors for its staff and by pre¬ 
venting its doctors from obtaining essential consultations and 
hospital facilities. Brown also testified that the lay officials 
of the corporation “interfered quite frequently in small 
things” (R. 1353), but he specifically stated on cross-exami¬ 
nation that there was no interference by laymen in the treat¬ 
ment of patients (R. 1358). 

Price testified in a very general way that the quality of 
medical care of the organization was not “adequate” (R. 950- 
951), but his credibility was impaired by his admission on 
cross-examination that he had testified to the contrary before 
the grand jury (R. 957-958). He also testified that he saw 
as many as sixty patients a day during 1938 (R. 951), but the 

clearly of no assistance in determining the relationship which existed between 
the doctors of GHA and the corporation. The medical care, as the evidence 
in this case shows, was actually provided by members of the medical staff of 
the corporation. The amended by-laws, therefore, more accurately reflect the 
real nature of the corporation’s activities. 

Appellants’ attempt to attribute something sinister to the fact that the lay 
officials of GHA participated in the efforts of GHA to obtain hospital privi¬ 
leges for its doctors demonstrates the desperation of appellants’ position. 
These efforts, we submit, were eminently proper, since the corporation had 
specifically agreed with its members to provide them with hospitalization 
when needed. 
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Government proved from the records of the GHA clinic that, 
although Price saw fifty-one patients during one day in the 
year, he saw only an average of eighteen patients during each 
day throughout the year (R. 1442-1443). 


The district court did not err in refusing to set aside the con¬ 
victions of the appellant corporations because the jury had 
acquitted certain of their agents and alleged co-conspira¬ 
tors, the jury’s action being not necessarily inconsistent, 
and consistency between verdicts not being required as a 
matter of law 


Appellants argue (br., pp. 79-113) that the verdicts of 
conviction as to them should have been set aside because it 
appears, on the surface, difficult to reconcile these convictions 
with the verdicts acquitting some of their agents and alleged 
co-conspirators, the individual defendants. To this conten¬ 
tion there are two conclusive answers, (1) that there was no 
necessary logical inconsistency between the verdicts, and (2) 


that even if there was, this is not a ground for setting aside 
the verdicts of conviction. The second point constitutes the 
shortest answer to the appellants’ contention and will be de¬ 
veloped first. 

A. Consistency between verdicts is not required 

Even upon the assumptions (a) that there was a necessary 
logical incongruity between the verdicts, (b) that the evi¬ 
dence against the acquitted individuals was the only evidence 
against the appellants, and (c) that there were no other 
numan agencies who could have acted for the appellants ex¬ 
cept the acquitted individuals, it is clear that, under th^ au¬ 
thorities, such assumed inconsistency would afford no gijound 
for reversing the verdicts against the appellants, since, as a 
matter of law, harmony between verdicts is not demanded. 
Two well-reasoned cases have recently applied this rule where 
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inconsistency was much clearer than in the instant case, and 
the cases were decided upon the express assumption that, 
under their facts, there was a logical inconsistency in the ver¬ 
dicts. The affirmances of the convictions in both cases com¬ 
pelled the rejection of the argument now tendered by the ap¬ 
pellants, and were therefore decisions and not, as appellants 
here contend, mere obiter dicta. 

In United States v. General Motors Corp., 121 F. (2d) 376 
(C. C. A. 7), cert. den. October 13, 1941, the jury convicted 
the corporate defendants but acquitted all of the individual 
defendants under circumstances compelling the Circuit Court 
of Appeals to hold that, “As a matter of logic, reconciliation 
between the verdict of guilt and the verdict of acquittal is 
impossible.” Nevertheless, the court regarded that fact as 
irrelevant and affirmed the verdicts of conviction. Exploring 
the point, the court pointed out the only kind of inconsist¬ 
ency which it could consider, namely, an inconsistency between 
the verdicts of guilt and the evidence offered to support those 
verdicts. It said (p. 411): 

The question on review should not be whether the 
verdict against the corporations is consistent with the 
acquittal of the individuals. Rather it should be 
whether the conviction is consistent with the evidence. 

The court, having found the necessary agreement between 
proof and conviction, disposed of the other kind of inconsist¬ 
ency, which it acknowledged to be present, as follows (p. 411): 

* * * we believe that the acquittal of the officers 
and agents, even if they had been the only persons 
through whom the corporation could have acted, should 
not operate without more to set aside the verdict 
against the corporations. Nor do we attach significance 
to the argument that the problem of inconsistent ver¬ 
dict in the instant case presents a different problem 
than that when the verdicts upon two counts are in¬ 
consistent. See Dunn v. U. S., 284 U. S. 390, 393; 
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U. S. v. Meltzer, 100 F. (2d) 739, 741. In fact we be¬ 
lieve that the same rule is applicable, that consistency 
in a verdict is not required, and that the language 
in the Austin-Bagley case supra tends in that very 
direction. 

« * * * * 

In substance the appellants seek to make a case for 
setting aside the verdict on what appears to be either 
jury mistake or jury leniency operating to their advan¬ 
tage. We hold that the Court’s action in denying the 
motion for a new trial was proper and lay safely With¬ 
in the boundaries of sound judicial discretion. 

In United States v. Austin-Bagley Corp., 31 F. (2d) 229 
(C. C. A. 2), cert. den. 279 U. S. 863, a complete rationil in¬ 
consistency between verdicts of guilty against the Austin- 
Bagley Corporation and others and verdicts of acquittal in 
favor of two individuals whose guilty complicity was ir. fact 
absolutely necessary to the perpetration of the crime was 
disposed of in the same way. In that case the Austin-Bagley 
Corporation and others and two prohibition agents assigned to 
the corporation’s distillery, Chamberlain and Jackson, were 
indicted for conspiring to violate the National Prohibition 
Act. The corporation and certain individuals were conyicted 
of conspiring to use the corporation’s license to produce de¬ 
natured alcohol illegally. The two prohibition agents, Cjiam- 
berlain and Jackson, in charge at the distillery, were proved 
to have had a definite part in the challenged activities off the 
appellant corporation, and the appellants contended, an<|i the 
court assumed the fact to be, that logically the appellants <?ould 
not have committed the offense without the guilty aid of 
Chamberlain and Jackson. Nevertheless, the jury acquitted 
Chamberlain and Jackson. In sustaining the verdict of the 
jury as to the corporation and the other convicted defendants, 
the Circuit Court of Appeals, speaking through Judge Learned 
Hand, said (p. 233): 
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How an intelligent jury could have acquitted any of 
the defendants we cannot conceive. 

Unfortunately they did just that in the case of Cham¬ 
berlain and Jackson, and this inconsistency is one 
ground of the appeal. . . . the appellants argue 
that a scrutiny of the evidence discloses that in the 
nature of things they could not have been engaged in 
the venture, unless Jackson and Chamberlain were also 
in it as their privies. 

Upon that assumption there undoubtedly results a 
rational inconsistency between the verdicts; the con¬ 
viction finds that the appellants have done what they 
could not have done alone; the acquittal, that their 
inevitable accomplices did not share in it with them. 
If we were limited to a rational reconciliation, we might 
perhaps have to say that neither finding could stand, 
because, as we could not choose between them, the 
doubt would infect both. But we are not so limited; 
the verdict in either case may have been the result 
of considerations not rational at all. With that pos¬ 
sibility, so far as it touches the acquittal, we are not 
concerned, because the appellants have no vested right 
in the punishment of their fellows, however guilty. We 
need only consider whether there is any indication that 
the jury was improperly moved to convict, and upon 
that question the acquittal throws no light whatever. 
There is not the slightest reason to assume that they 
convicted the appellants as part of a bargain to acquit 
the agents; this may have been the case, but it does not 
appear. So we have nothing to do with the rational 
enmeshing of the two findings; each was made sepa¬ 
rately, each need only bear its own defects. The prob¬ 
lem is precisely similar to that when the verdicts upon 
two counts are logically inconsistent. Marshallo v. 
U. S., 298 F. 74 (C. C. A. 2); Steckler v. U. S., 7 F. 
(2d) 69 (C. C. A. 2); Seiden v. U. S., 16 F. (2d) 197 
(C. C. A. 2); Carroll v. U. S., 16 F. (2d) 951 (C. C. A. 
2), p. 233. 
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It will be noted that the courts which decided the Gefieral 
Motors and Austin-Bagley cases both identify the principle 
to be applied where the inconsistency results from a verdict of 
guilty and an acquittal of other logically necessary participants 
with the rule which obtains when incongruity necessarilj’ fol¬ 
lows from contradictory verdicts upon several counts of the 
same indictment. Dunn v. United, States, 284 U. S. 390; 
Borum v. United States, 284 U. S. 596; Marshallo v. United 
States, 298 Fed. 74 (C. C. A. 2); Carrignan v. United States, 
290 Fed. 189 (C. C. A. 7); United States v. Meltzer, 100 F. 
(2d) 739 (C. C. A. 7); United States v. Capone, 93 F. (2d) 
840 (C. C. A. 7); Rimkus v. United States, 56 F. (2d) 52 
(C. C. A. 7); Bonelle v. United States, 53 F. (2d) 997 (C. C. 
A. 7); Carroll v. United States, 16 F. (2d) 951 (C. C. A 2) ; 
Seiden v. United States, 16 F. (2d) 197 (C. C. A. 2); Steckler 
v. United States, 7 F. (2d) 59 (C. C. A. 2). See also Chiaraval- 
loti v. United States, 60 F. (2d) 192 (C. C. A. 7). 

In the Dunn case, where the “evidence was the same fdr all 

i 

counts,” the defendant was convicted of maintaining a nuisance 
by keeping intoxicating liquors for sale, a crime which requires 
possession, and acquitted of possessing intoxicating liquors. 
The Court observed (p. 394): 

That the verdict may have been the result of (join- 
promise, or of mistake on the part of the jury, is poss 
But verdicts cannot be upset by speculation or inq 
into such matters. 

It quoted (p. 393) with approval from the opinion of the 
court in the Steckler case, supra, that “The most that cap be 
said in such cases is that the verdict shows that either in the 

I 

acquittal or the conviction the jury did not speak their real 
conclusions, but that does not show that they were not con¬ 
vinced of the defendant’s guilt. We interpret the acquittal as 
no more than their assumption of a power which they hacjl no 
right to exercise, but to which they were disposed through 
lenity.” 
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The results in all these cases are merely different applications 
of the same general principle that juries are not bound to be 
consistent when they determine the weight of the evidence 
and when they exercise the wide latitude of discretion which 
they have in appraising evidence and extenuating circum¬ 
stances. 

Appellants contend that their argument that the evidence of 
the acts and declarations of the acquitted defendants should 
have been “stricken” from the record in considering the suffi¬ 
ciency of the proof against the appellants is a different and 
additional argument from one of alleged inconsistency. It is, 
however, identically the same point in different guise. The 
identity of the arguments was recognized in Morrissey v. United 
States, 67 F. (2d) 267 (C. C. A. 9). In that case the appellant 
and others were charged in counts 1 to 36, inclusive, with mis¬ 
applying bank funds, and in count 37 for conspiracy to do these 
acts. The jury acquitted all of the defendants except the appel¬ 
lant on all counts and convicted the appellant upon 17 of the 
substantive counts. The Circuit Court of Appeals reversed 
the decision on other grounds, but expressly held that, to sup¬ 
port the verdicts, the theory of conspiracy need not be rejected, 
although the facts supporting such theory were, of course, neg¬ 
atived by the jury’s action in acquitting on the charge of con¬ 
spiracy. The court recognized that the argument for rejection 
of this theory of the 37th count was merely an argument based 
on inconsistency of verdicts. It said (p. 272): 

Appellant insists that he is not seeking to overturn 
the verdict of acquittal on the ground of inconsistency 
between the verdict on the thirty-seventh count charg¬ 
ing conspiracy and the verdict of guilty on the first 
seventeen counts, and states: “The conspiracy theory 
must be rejected, since that question is res judicata by 
the verdict of the jury on the conspiracy count.” 
This is but another form of stating that the verdict of 
the jury must be consistent. 
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In the case at bar the trial court instructed ,the jury 
(R. 1499): 

If you find that the offense charged was in fact com¬ 
mitted and that some of the defendants on trial Were 
parties to it, you may convict those whom you so find 
guilty and acquit the others. 

It was with this instruction before them that the jury ficted 
in convicting the appellants and acquitting their co-defend¬ 
ants. It is significant that the appellants entered no objec¬ 
tion or exception to this portion of the charge. They ate in 
no position to object now after the jury took action which 
was consistent with that portion of the instructions. 

B. There was in fact no necessary inconsistency between the verdicts 

From the statement of facts at the beginning of this brief 
reciting the formal corporate action taken by appellant cor¬ 
porations it would appear to be clear that, even if there was 
excluded from consideration all of the evidence relating to the 
acts and declarations of those particular individuals whom 
the grand jury selected for indictment from among all of the 
individuals who, as shown by the evidence, acted for or co¬ 
operated with the appellants, there would remain, to support 
the verdicts, substantial evidence of unlawful corporate action 
taken in concert by the appellants themselves. 

To this evidence against appellants the jury would also 
have been entitled to add the further acts and declarations of 
persons who were not indicted but were shown to be cojcon- 
spirators of the appellant corporations. The indictment charged 
(R. 14) that other known members of the DMS participated, 
that the Washington hospitals participated, and that in addi¬ 
tion there were co-conspirators unknown to the grand jury. 
The proof established beyond question the effective com¬ 
plicity of all of the Washington hospitals. It disclosed that 
both the AMA and the DMS performed their acts, not alone 

437176—42-7 
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through the indicted individuals, but also through numerous 
others, such as trustees, committeemen, and the like. It dis-* 
closed also contributions to the conspiracy from unindicted 
persons such as Verbrycke and Macatee. 81 

But, in addition, it should be pointed out here that there is 
no rule of law which requires that the acts and declarations of 
the acquitted individuals, clearly admissible against the ap¬ 
pellants when received in evidence, should be later eliminated, 
or “stricken” as the appellants say, from the sum total of evi¬ 
dence to be considered against the appellants. Even if it be 
assumed that these acts and declarations, when weighed, would 
not prove to be sufficient to persuade the jury of the personal 
guilt of the respective actors and declarants, they need not be 
ignored by either court or jury in determining the liability of 
others. The question whether acts and declarations of the ac¬ 
quitted defendants may be considered upon the issue of the 
guilt of the appellant corporations, or may be used to explain 
other evidence directly involving the appellant corporations, is 
a totally different question, both in kind and degree, from the 
question whether respective acts and declarations of the indi¬ 
viduals were sufficient to establish the guilt of each individual 
in the mind of the jury beyond a reasonable doubt. The 

" It was Verbrycke whose report was adopted as the report of the DMS 
committee. He recommended that “Failure to place the cooperative on the 
approved list of the Medical Society would automatically forbid any con¬ 
sultations by members of our Society”; that “Any full time employees of 
the corporation could probably easily fail to be put on the courtesy list of 
the hospitals for one reason or another without the fact of his connection 
with a cooperative being even mentioned”; and that ‘‘any combative 
method would necessarily have to be camouflaged to the nth degree” (R. 
322). 

Macatee also acted as chairman of some of the most active committees 
of the DMS. He repeatedly suggested to the DMS that there were “two 
ways available in combatting or controlling any such scheme as recently 
proposed in Washington * * * (1) through disciplining our own mem¬ 

bers who undertook to participate, and (2) the possibility of doing some¬ 
thing to recalcitrant hospitals through pressure on their staffs” (R. 28-1- 
285; 277). 
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answer to the one question does not supply the answer to the 
other. The first question (admissibility) is one of law and pre¬ 
liminary fact for the court. Wigmore on Evidence (3d Jsjd.) 
§ 2550; Burton v. State, 107 Ala. 108,18 So. 284; Jacobs v. Lay- 
bom, 11 M. & W. 685, 691-692. It requires merely that Ithe 
court find prima facie evidence that the individuals acted with 
the appellants. The second question is one of the weight of 
evidence and is for the jury. A much greater quantum of proof 
is required to satisfy the jury as to guilt beyond a reasonable 
doubt than to establish, prima facie, the existence of a con¬ 
spiracy between the indicted individuals and the indicted cor¬ 
porations. The district court decided the latter question in 
favor of the Government. This decision remains valid and 
may not be impeached even upon appeal, since it is supported 
by substantial evidence (whether believed by the jury or n<bt). 
Gila Valley G. & N. R. Co. v. Hall, 232 U. S. 94; Mangum v. 
United States, 289 Fed. 213 (C. C. A. 9). The second question 
was resolved by the jury (upon grounds or considerations w^ich 
are not known and can only be the subject of speculation) in 
favor of each individual defendant. But such a conclusion 
arrived at by one agency, the jury, acting within its well-defined 
and separate province, upon a different and broader question 
of ultimate fact, could not possibly, logically or legally we sub¬ 
mit, have any retroactive effect vitiating the decision of a dif¬ 
ferent agency, the court, upon the question of admissibili ty. 
See Holt v. State, 39 Tex. Cr. R. 282,46 S. W. 829. Questions of 
admissibility are not for the jury. Wigmore on Evidence ([3d 
Ed.) §§ 487, 497 (c), 1451. ! 

These acts and declarations of the several individual de¬ 
fendants, though they failed to convince the jury as to the 
guilt, beyond a reasonable doubt, of each individual defend¬ 
ant, nevertheless were properly admitted in evidence, and 
their standing and probative value remains unimpaired as evi¬ 
dence, to be weighed with other evidence against the corpo- 
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rate appellants. And such evidence is none the less evidence 
supporting the verdicts against the appellants as a matter 
of law, although the jury may not have believed all of it or 
may not have given it the fullest effect against other de¬ 
fendants. 

As to all of the individual defendants, the district court, 
exercising its exclusive function, which it may not share with 
or delegate to the jury, found that a prima facie case of con¬ 
spiracy had been made out by proof other than the acts and 
declarations of the individuals which in fact furthered the ob¬ 
jects of appellants’ unlawful plan. That being so, that kind 
of agency comes into being which results when persons by 
their conduct put themselves into such a cooperative relation¬ 
ship. In order for the furthering acts and declarations to be 
admissible against all defendants, the proof aliunde need not 
establish that each actor or declarant was guiltily or illegally 
cooperating. The mere fact of cooperation is all that is nec¬ 
essary for this purpose, as the Supreme Court has made clear 
in the leading case of Hitchman Coal & Coke Co. v. Mitchell, 
245 U. S. 229, 249-250. In that case the Court said: 

In order that the declarations and conduct of third par¬ 
ties may be admissible in such a case [alleged con¬ 
spiracy], it is necessary to show by independent evi¬ 
dence that there was a combination between them and 
defendants, but it is not necessary to show by inde¬ 
pendent evidence that the combination was criminal 
or otherwise unlawful. The element of illegality may 
be shown by the declarations themselves. The rule 
of evidence is commonly applied in criminal cases, but 
is of general operation; indeed, it originated in the law 
of partnership. It depends upon the principle that 
when any number of persons associate themselves to¬ 
gether in the prosecution of a common plan or enter¬ 
prise, lawful or unlawful, from the very fact of associa¬ 
tion there arises a kind of partnership, each member 
being constituted the agent of all, so that the act or 
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declaration of one, in furtherance of the common ob¬ 
ject, is the act of all, and is admissible as primary and 
original evidence against them. 

In addition to being persons found by the Court to be prjuna 
facie co-conspirators, most of the individual defendants were 
in fact also conventional agents of the appellant corporations. 
Fishbein, West, Woodward, Cutter and Leland were all full t|ime 
employees of the AMA and the separate acts which the proof 
showed that each of them performed were all within the scope 
of their respective authorities conferred by the appelant 
AMA. Many of their activities were expressly authorized by 
the AMA’s Board of Trustees. Neill and Conklin were officers 
of the appellant DMS. Sprigg, Hooe, McGovern, Reede and 
Yater performed their several acts as members of that Society’s 
Executive Committee. Warfield was the chairman of the 
Hospital Committee of the DMS which brought pressure upon 
all of the hospitals in direct obedience to the express instruc¬ 
tions of formally adopted resolutions of the DMS. McGov¬ 
ern’s activities likewise were performed in the main as chair¬ 
man of various special committees set up by the appellant 
Society to carry out its policies against GHA. Surely it cannot 
be validly contended that acts which the appellants themselves 
directed their agents to perform are not admissible against the 
appellants, or that these several acts of a number of authorized 
agents may not be added together and weighed against the 
principals. We do not suppose that even the appellants would 
argue that A’s purchase of a gun for B would be inadmissible 
evidence upon the issue of B’s guilt of murder, simply becajuse 
a reasonable doubt should develop in the minds of the jurjt - as 
to whether A acted guiltily in making the purchase for B. Nor 
could it be maintained that A’s purchase of a gun (an act not 
a guilty one as to A) at the instance of B, and C’s loading the 
gun for B (an act not a guilty one as to C) could taken together 
have no probative value upon the issue of B’s guilt. It is evi- 
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dent, in other words, that guilty parties may perpetrate their 
crimes through innocent agencies and instrumentalities or 
through agencies and instrumentalities as to whom the proof of 
their personal guilt may be in doubt. 

Hence there is no reason whatever “to strike from the record” 
made against the corporations (and it would be error to do so) 
the acts and declarations of the acquitted individuals, simply 
because each individual, looked at separately, may have not 
appeared personally guilty in performing his separate acts, but 
which acts were nevertheless authorized by the corporations, 
performed for the corporations, and, clearly regarded by the 
corporations as contributions to their scheme, and which acts 
the corporations added together and utilized with their own 
formal corporate acts, and the acts of others, to carry out their 
corporate designs—designs which this Court has pronounced to 
be unlawful. That the jury very logically may have decided 
that this evidence against each individual defendant was in¬ 
sufficient in itself to warrant conviction, but that the evidence 
of their several acts when added to other evidence supplied by 
the corporations and other co-conspirators was sufficient to 
convict the corporations see United States v. MacAndrews & 
Forbes , 149 Fed. 823 (C. C. S. D. N. Y.). 

Upon the assumption that the evidence against the indi¬ 
vidual defendants was inadmissible, appellants insist that its 
mere presence in the record necessarily prejudiced them in the 
mind of the jury and that it was for that reason error on the 
part of the district court to deny them a new trial. But even 
if improperly admitted, such evidence could not possibly have 
prejudiced the jury against the appellants as they contend. 
At most such evidence was merely cumulative, and it was far 
less calculated to persuade the jury of the appellants’ guilt 
than the formally adopted resolutions of the appellants them¬ 
selves, the admissibility of which is not in question. 
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All the above considerations were fully explored before the 
district court upon the motions filed by the appellants after 
verdict. It is well settled that the denial of a motion for a new 
trial lies within the sound discretion of the trial court. Holm¬ 
gren v. United States, 217 U. S. 509; Fairmount Glass Works 
v. Cub Fork Coal Co., 287 U. S. 474. 

C. Authorities and propositions invoked by appellants are inapplicable 

Appellants cite and-rely on, as if apposite to this appeal, 
that line of cases which hold that, since the crime of (con¬ 
spiracy of course requires more than one participant, a verdict 
of conviction against only one defendant on the charge of con¬ 
spiring should be set aside where all co-defendants charged 
as co-conspirators are acquitted and there is also a total lack 
of evidence that there were any other co-conspirators, known 
or unknown. But it must be apparent that, to the fact^ of 
the case at bar, the principle for which these cases stand has 
no application whatever. 82 The fact that more than one per- 

"The cases listed by the appellants (br. t p. 85, n. 22), namely, Worth¬ 
ington v. United States, 64 F. (2d) 936 (C. C. A. 7), Grove v. United 
States, 3 F. (2d) 965 (C. C. A. 4), Didenti v. United States, 44 F. (2d) 
537 (C. C. A. 9), Williams v. United States, 282 Fed. 481 (C. C. A\. 4), 
Miller v. United States, 277 Fed. 721 (C. C. A. 4), Feder v. United slates, 
257 Fed. 694 (C. C. A. 2) support the proposition as we have stated it but 
indicate its limits and demonstrate its inapplicability to situations as here, 
where two conspirators are convicted and where the evidence discloses 
the presence of other participants not Indicted. In the Worthington (case, 
the court said “* * * a conspiracy may be established even though 

one of two parties named in the indictment as members thereof is not 
such a member, if the evidence shows that there are other persons in 
existence, one or more of whom were parties to such a conspiracy.” In 
the Grove case the court refused to set aside the verdict against one 
conspirator where all other defendants were acquitted because “there was 
evidence tending to prove the implication of persons not mentioned by 
name.” There was a similar refusal in the Didenti case because it was 
“shown by substantial evidence that parties unknown at the time the 
indictment was returned had entered into the alleged criminal undertaking 
with the one named defendant * * In the Williams case there were 
only two persons who could have been parties to the conspiracy, ana of 
course in such circumstances the acquittal of one necessitated the reversal 
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son, to-wit, the AMA and the DMS, were convicted by the 
jury of conspiring together as charged in the indictment is of 
itself a conclusive distinction and the answer to appellants’ 
contention. As our statement of facts discloses, there was 
abundant unimpeachable documentary evidence that both of 
these two corporations by formal corporate action participated 
as corporations in the conspiracy and took steps to further 
its objects. Furthermore, it was, of course, the power which 
these two organizations could bring to bear, because they were 
organizations, that made the restraints upon GHA, the doctors 
and the hospitals so seriously effective. 

. But appellants not only seek to misapply the above well- 
recognized principle of law. They also advance the astonish¬ 
ing proposition that “a corporation cannot conspire with its 
own agents or servants while they are acting within the scope 
of their agency or employment” (br., p. 81). It is submitted 
that there is, and could be, no authority whatever for such a 
supposed statement of law, and the error in this claim is re¬ 
vealed by the cases which the appellants themselves cite in 
support of it. The cases referred to enunciate the far different 
principle that a corporation and one of its agents may not be 
held guilty of conspiracy when the only action proved against 
the corporation was the action of that same agent, without 
the knowledge or participation of any other agent or officer 

of the other’s conviction. The only two possible conspirators in the Miller 
case were indicted. Miller was tried separately and convicted and the 
court affirmed this conviction refusing to determine the possible effect 
of a future acquittal or nol. pros, of the only other participant. In the 
Feder case the court said that there was no “evidence that any person 
or persons were engaged or concerned in or about said conspiracy except 
Feder and Polsky * * * where, as here, it Is impossible that Feder 
should be guilty unless Polsky is. The crime is in every sense indivis¬ 
ible * * *. We * * * cannot separate ‘these defendants’ for the 
conspiracy is already reduced to its very lowest terms, viz., two persons.” 
Thus it is clear that the principle of these cases is that where allegation 
and evidence shows that more than one person participated in a conspiracy 
the conviction of only one will be upheld. 
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of the corporation.®* But here again the appellants’ cited 
cases have called attention to a rule of law which is utterly 


irrelevant to the issues before this Court. It will be admitted, 
of course, that the appellant corporations participated in the 
conspiracy vicariously, but it is also true that their respective 
acts of participation were performed through a numl>er of 
human beings—officers, trustees, committeemen, members 
and employees. And not only is the present case one in Iwhich 


each corporation performed its various acts through numerous 
human agents, but more than one corporation partici] Dated, 
each acting through a different set of agents. 

V 

The district court did not commit reversible error in the 

admission of evidence 

A. Evidence of the background of the conspiracy disclosing the 

purpose of the combination 

The Supreme Court has held that the background of a com¬ 



bination in restraint of trade may be material in determining 


“ The appellants cite Rockicood Carp. v. Bricklayers Local Unions 33 P. 
(2d) 25 (C. C. A. 8) ; Robert E. Hicks Corp. v. National Salesmen's 1\. Ass'n, 
19 F. (2d) 963 (C. C. A. 7); Union Pacific Coal Co. v. United States, 173 
Fed. 737 (C. C. A. 8); and United States v. Santa Rita Store Co., cl al., 16 
N. M. 3,113 Pac. 620. In the Rockicood case a triple damage suit under the 
Sherman Act against three labor unions, their officers and agents! failed 
because the proof showed merely that one of the individual defendants, 
McNamara, called a strike for a short time, the court finding with regard 
to McNamara’s action that “He acted upon his own initiative and u pon his 
own responsibility, and his acts were not even ratified by the defendant 
union or by any other defendant in the case * * *. There is no proof 
here of any concert of action between defendant McNamara and any other 
defendant in the case.” In the Hicks case, an injunction against Publica¬ 
tion of a libel was refused because no conspiracy was present. The court 
said (p. 964): “The acts complained of are all alleged to be acts oi Hicks 
* * * There is no averment that any other officers or agents of tjhe cor¬ 
poration acted with him.” In the Union Pacific case, a prosecutioh under 
the Sherman Act failed because there could be no conspiracy between a 
corporation and one of its agents where the only act proved was the act 
of that agent and no other officers or agents of the corporation participated. 
The Santa Rita Store case likewise held that two corporations acting solely 
through one man (Deegan) could not be guilty of conspiring together. 
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the plan and purpose of the combination and in thus apprais¬ 
ing the nature of the restraint. Chicago Board of Trade v. 
United States, 246 U. S. 231, 238. Accordingly, this Court 
held, in United States v. American Medical Association, supra, 
pp. 715-716, that the allegations of the indictment in this case 
(R. 1, 7) that the conspiracy was the product of a long-con¬ 
tinued nationwide policy of the AMA to oppose the formation 
and operation of organizations in which doctors engage in 
group practice on a prepayment basis were relevant to the 
issues in this case. The only question now before this Court 
with respect to the background of the conspiracy is whether 
the evidence offered to support these allegations is competent 
and relevant. 

This evidence consists of official proceedings of the House of 
Delegates of the AMA, formal opinions of the Judicial Council, 
and communications of authorized officials of the AMA. While 
appellants argue (br., pp. 113-128) that none of this evidence 
was admissible, a brief description of the evidence will demon¬ 
strate, we submit, that their contention is without merit. 

The official proceedings of the AMA show that the minority 
report of the Committee on the Costs of Medical Care (supra, 
p. 13) opposing group practice on a prepayment basis was 
formally adopted by the House of Delegates in 1933 “as expres¬ 
sive in principle of the collective opinion of the medical pro¬ 
fession” (R. 219; Gov. Ex. 102, R. 221-222); that a resolution 
of the House of Delegates, adopted in 1934, condemned a report 
of the American College of Surgeons recommending experi¬ 
mentation with prepayment plans (Gov. Exs. 7, R. 138-143; 
8, R. 147-149); and that, in the same year, the AMA formu¬ 
lated ten principles to govern medical service plans for families 
of limited means, one of which made it impossible for group 
practice prepayment plans to obtain the approval of the AMA 
(Gov. Ex. 8, R. 1086-1088). We submit that this proof of 
the official acts of the governing body of the AMA was the 
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most competent evidence which could be adduced to show the 
hostile policy of the AMA toward group practice prepayment 
plans. 

In the formal opinions of the Judicial Council admitted 
in evidence, the Council condemned two prepayment plans 
as “unethical” and affirmed the expulsion from the AMA of 
certain doctors only because they were engaged in such plans 
(Gov. Exs. 144, R. 1031; 145, R. 253-257). Appellants urge 
(br., p. 116) that it was error to admit these official opinions 
because the plans involved were not identical with GHA. 
The opinions show, however, that the plans were similar to 
GHA in essential respects. Both were risk-sharing prepay¬ 
ment plans in which medical care was provided by doctors 
engaged in group practice. It is also plain from the opinions 
that the action of the Judicial Council condemning the plans 
was based solely upon those features. Any variation between 
those plans and GHA in other respects was, therefore, im¬ 
material. 

The communications admitted in evidence in support of the 
background allegations were written by officials and employees 
of the AMA’s Bureau of Medical Economics and by the defend¬ 
ant Cutter as secretary of the Council on Medical Education 
and Hospitals. The correspondence of the Bureau 84 was clearly 
admissible to show the hostile policy of the AMA and the s teps 
taken by it to oppose prepayment plans. It was written pur¬ 
suant to the duty of the Bureau “to furnish critical and con¬ 
structive information and opinions by correspondence on the 
several phases of medical economics” (supra, p. 10). Ini this 
correspondence the Bureau discredited and disparaged pre pay¬ 
ment plans, repeatedly advised doctors against participating in 
such plans, and encouraged affiliated societies of the AMA 
to take affirmative steps to prevent their members from 
associating themselves with such plans. 

"Gov. Exs. 264, 265, 268, 269-274, 276-280 (K. 965-979). 
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The correspondence of Cutter 85 shows his customary prac¬ 
tice to coerce hospitals approved by the AMA to deny staff 
privileges to doctors engaged in prepayment plans, usually 
under the guise of enforcement of the Mundt resolution. Cut¬ 
ter was Secretary of the Council on Medical Education and 
Hospitals and appellants do not question his authority to write 
the correspondence. Its relevancy has already been demon¬ 
strated in the statement of the facts of the case (supra, pp. 
49-50). 

Appellants also claim that the background evidence was ad¬ 
mitted as against all of the defendants and that this was re¬ 
versible error (br., p. 115). The appellants, themselves, were 
responsible for, and therefore have no ground for objection to, 
the failure of the court to limit the evidence to the AMA. In 
offering the first of this evidence, Government counsel specifi¬ 
cally stated that it was offered only against the AMA and its 
officials (R. 223, 228). This limitation upon the evidence was 
reiterated by Government counsel at the close of the trial (R. 
1495). Appellants at no time requested the court to instruct 
the jury specifically that this evidence was to be considered by 
it only in passing upon the guilt or innocence of the AMA. 

B. The documents appended to, and the statements of members contained 
in, the minutes of the DMS and of its Executive Committee 

Appellants concede (br., p. 129) that the minutes of the 
meetings of the DMS and of its Executive Committee were 
admissible in evidence to prove the official corporate acts of 
the Society, but contend (br., pp. 128-140) that the district 
court erred in admitting the portions of the minutes showing 
what was said by the participants in those meetings relating 
and leading up to the formal resolutions of the DMS and in 

“Gov. Exs. 248. 250. 251, 256 (R. 247-249), 255 (R. 252), 232, 234, 244, 247 
(R. 257-259), 207, 211, 205 <R. 261-263), 628 (R. 823), 253 (R. 791), 638 
(R. 803), 619 (R. 814), 622, 623 (R. 818-819), 625 (R. 821), 629 (R. 827). 
632 (R. 830), 643 (R. 832). 
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admitting certain documents which were attached to the 
minutes. 8 ® 

The documents appended to the minutes which the appel¬ 
lants claim were erroneously admitted are the report of the 
committee to the Executive Committee on June 21, 1937 (R. 
285-290), the letter of July 12, 1937, from Verbrycke to 
McGovern (R. 320-323), and a report by a member of the 
DMS, Dr. Frank S. Horvath (R. 392-400). The first two 
of these documents were constituent parts. of formal action 
taken by the DMS against GHA, and were, therefore, adjmis- 
sible under U. S. C., Title 28, Sec. 695, which appellants con¬ 
cede applies to the parts of the minutes showing the corporate 
action of the DMS. The Executive Committee was required 
by the DMS constitution “to keep informed on all matters per¬ 
taining to the objects, interests, policy and conduct of the So¬ 
ciety” (Gov. Ex. 1, Ex. Bk. 12, 17-18). The subcommittee 
'■ 

“The district court concluded that the minutes were admissible to show 
the acts of the Society under the Act of June 20, 193C (c. 610, sec. 1, 49 
Stat. 1561, U. S. C., Title 28, Sec. 695), which provides as follows: 

In any court of the United States and in any court established by 
Act of Congress, any writing or record, whether in the form of an 
entry in a book or otherwise, made as a memorandum or record of 
any act, transaction, occurrence, or event, shall be admissible as evi¬ 
dence of said act, transaction, occurrence, or event, if it shall appear 
that it was made in the regular course of any business, and thfit it 
was the regular course of such business to make such memoranduin or 
record at the time of such act, transaction, occurrence, or event or 
within a reasonable time thereafter. All other circumstances of the 
making of such writing or record, including lack of personal knowl¬ 
edge by the entrant or maker, may be shown to affect its weight,; but 
they shall not affect its admissibility. The term “business” Shall 
include business, profession, occupation, and calling of every kin(J. 

Aside from this statute, the minutes, properly authenticated as they were 
(R. 202-203, 205-206), were “the exclusive medium of ascertaining" the 
acts of the corporation. Fox v. Johnson d Wimsatt, 31 F. Supp. 64 (E 1 . C. 
D. C.) ; Bradford v. National Benefit Association , 26 App. D. C. 26S, 272- 
273; Outings v. Speed, 5 Wheat. 420. See also Costa v. Croatian Frater¬ 
nal Union of America, 322 Pa. Super. Ct. 447, 185 Atl. 869; Bennett v. 
Madison Sales Co., 264 Ky. 728, 95 S. W. (2d) 604; Franciscan Hotel Co. 
v Albuquerque Hotel Co., 37 N. M. 456, 24 Pac. (2d) 718. 
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which reported on June 2], 1937, was appointed by the Execu¬ 
tive Committee to consider and report upon GHA; its report 
was read to the Executive Committee and was accepted in 
principle (supra, pp. 18-19). The letter of Verbrycke was 
adopted as a report of a subcommittee appointed at the June 
21 meeting to confer with representatives of GHA; the report 
was read to the Executive Committee by the defendant Mc¬ 
Govern, and was received by the Committee and held on the 
table for future consideration (supra, pp. 19-21). The reports 
of both subcommittees were, therefore, clearly requested and re¬ 
ceived by the Executive Committee pursuant to its duty to 
keep informed on all matters pertaining to the interests and 
policy of the Society. As we have pointed out before (supra, 
pp. 18-21), these reports outlined the plan for opposition to 
GHA which was later followed by the DMS. 

Appellants have no ground for objection to the Horvath 
report, since they themselves insisted that it be admitted and 
read to the jury (R. 390-392). 

The propriety of the admission in evidence of the portions 
of the minutes showing what was said by members concerning 
GHA at the meetings of the DMS and of its Executive Com¬ 
mittee turns upon whether the minutes are competent evi¬ 
dence of what w’as said at the meetings and, if so, whether the 
statements of the members are binding upon the Society. Both 
questions, we submit, must be answered in the affirmative. 

The minutes were unquestionably competent proof of what 
was said by the DMS members. They were kept by the secre¬ 
tary of the DMS, the defendant Conklin, pursuant to the re¬ 
quirement of the DMS constitution that the secretary “make 
full records of the proceedings’' of the Society and of the Execu¬ 
tive Committee (Gov. Ex. 1, R. 203). It was Conklin’s prac¬ 
tice in carrying out this duty to have an assistant take 
stenographic notes not only of what was done at the meetings, 
but of the “gist” of what was said, to have those notes tran- 
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scribed immediately after the meetings, and, before the 
transcribed notes were put in final form as minutes, personally 
to examine them to see that they correctly recorded whajt was 
said and done at the meetings (R. 205-206). The parts of 
the minutes recording the statements of members, therefore, 
constituted a record of an “act, transaction, occurrence, or 
event” “made in the regular course” of the business 6f the 
DMS “within a reasonable time” after the statements were 
made and were admissible under U. S. C., Title 28, Sec. 695, as 
evidence of the statements made at the meetings. See Ignited 
States v. General Motors Corp., 121 F. (2d) 376, 409 (C. C. A. 
7); Landay v. United States, 108 F. (2d) 698,704-705 (C. C. A. 
6); Gelbin v. New York, New Haven & Hartford R. R. Co., 
62 F. (2d) 500 (C. C. A. 2); Zinaman v. Stivelman, 285 N. Y. 
Supp. 20, aff’d without opinion, 272 N. Y. 580. 

The minutes were also admissible, on grounds independent 
of the statute referred to, to show what was said at the meet¬ 
ings. As we have pointed out, Conklin was the agent df the 
Society specifically authorized to record its proceedings and 
those of the Executive Committee. He followed the practice 
of recording the substance of what was said at the meetings 
with the full knowledge and acquiescence of the Society. 87 
He was, consequently, the agent of the Society to recorfi the 
members’ statements, and the minutes, in legal effect, consti¬ 
tuted admissions of his principal, the appellant DMS, of [what 
was said by its members. 88 Furthermore, Conklin, present at 
all meetings and actively participating in the combination 
against GHA, was a co-conspirator with the DMS and his ad¬ 
missions in the minutes of what was said at the meetings con- 

” The minutes of each meeting show that they were duly approved by the 
Society. This, at least, constituted ratification by the DMS of Conklin’s 
practice of recording what was said at the meetings. Calif. InsuranceCo. v. 
Union Compress Co., 133 U. S. 387; Insurance Co. v. Norton, 96 U. S. 234, 240. 

“ Hitcliman Coal d Coke Co. v. Mitchell, 245 U. S. 229, 250; Barreda v. 
Silsbee, 62 U. S. 146,164-165; United States v. Qoodinff, 25 U. S. 460, 464>. 


106 


ceming GHA—admissions clearly in furtherance of the 
conspiracy—were the equivalent of admissions by his co-con¬ 
spirator, the appellant DMS. 89 

It is equally clear that the statements of the DMS members 
in furtherance of the conspiracy constituted evidence against 
the Society- Evidence of the fact that the DMS members 
were confederating together concerning GHA was prima facie 
proof of a combination, the unlawfulness of which might 
properly be established by the declarations of participants in 
the meetings. In Hitchman Coal & Coke Co. v. Mitchell, 245 
U. S. 229, involving a suit in equity to enjoin officers of a 
labor union from engaging in an unlawful combination, the 
Supreme Court held that the minutes of the official proceed¬ 
ings of the union, recording what was said during the pro¬ 
ceedings by both the defendants and other members of the 
union not named as defendants, were properly admitted in 
evidence to show the unlawful nature of the combination. 
The Court said (p. 249): 

* # * It is objected that these proceedings, es¬ 
pecially in so far as they include the declarations and 
conduct of others than the answering defendants, 
are not admissible because the existence of a criminal 
or unlawful conspiracy is not made to appear by evi¬ 
dence aliunde. The objection is untenable. In order 
that the declarations and conduct of third parties may 
be admissible in such a case, it is necessary to show by 
independent evidence that there was a combination 
between them and defendants, but it is not necessary to 
show by independent evidence that the combination 
was criminal or otherwise unlawful. The element of 
illegality may be shown by the declarations themselves. 
The rule of evidence is commonly applied in criminal 

**Connecticut Mutual Life Insurance Co. v. Hillmon, 188 U. S. 208, 218; 
Wiborg v. United States , 163 U. S. 632, 657-638; Clune v. United States , 150 
U. S. 5S0, 593; International Indemnity Co. v. Lehman, 28 F. (2d) 1, 3-4 
(C. C. A. 7), cert. den. 278 U. S. 64a 
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cases, but is of general operation; indeed, it originated 
in the law of partnership. It depends upon the princi¬ 
ple that when any number of persons associate them¬ 
selves together in the prosecution of a common plan or 
enterprise, lawful or unlawful, from the very act of 
association there arises a kind of partnership, each 
member being constituted the agent of all, so that the 
act or declaration of one, in furtherance of the common 
object, is the act of all, and is admissible as primary and 
original evidence against them. 

Furthermore, the declarations of the members were clearly 
in furtherance of the unlawful combination to which the DMS 
was a party as established by its formal resolutions. All of 
the declarations were designed either to supply information 
on the basis of which the DMS acted or to persuade the 
Society to take the unlawful action which it took. Since 
the members making those statements were also parties to 
the conspiracy as shown by evidence aliunde? theiir state¬ 
ments in furtherance of the conspiracy were binding upon the 
DMS. Delaney v. United States, 263 U. S. 586; Conriecticut 
Mutual Life Insurance Co. v. Hillmon, supra; Lincoln v. 
Claflin, 7 Wall. 132; National-Ben Franklin Fire Insurance 
Co. v. Stuckey, 79 F. (2d) 631 (C. C. A. 5); United States v. 

Almost all of the statements which appellants claim (br., pp. 129-140) 
were erroneously admitted in evidence were made by Macatee and the 
defendants McGovern, Hooe, Sprigg, Neill, Yater, and Mattingly. Macatee 
and McGovern were leaders in the Society’s fight against GHA (supra, 
pp. 18-23). Hooe was the active agent of the Society in the prosecution 
of the expulsion proceedings against Drs. Lee and Scandiffio (supra, p. 28). 
Sprigg drafted the letter threatening the hospitals with punitive action 
if they failed to cooperate with the Society in the conspiracy (supra, 
pp. 31-32). Yater initiated the action of the Society recommitting the 
Hospital Committee’s first recommendation because it gave no assurance 
that its execution would keep the GHA doctors out of the hospitals (supra, 
pp. 33-34). Mattingly admitted that he “personally raised the question and 
forced the issue of compelling wavering or undecided hospitals to deny cour¬ 
tesy privileges to staff members of GHA’’ (Gov. Ex. 587, R. 723-724). Neill, 
president of the Society, prompted the refusal of Dr. Thomas ij. Lee to 
consult with Dr. Price (supra, pp. 29-30). 

437170—42-8 
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Renda, 56 F. (2d) 601 (C. C. A. 2); International Indemnity 
Co . v. Lehman, supra. 

The statements of the members were binding upon the ap¬ 
pellant Society for another reason. The adoption of a resolu¬ 
tion by the DMS was only the last step in the corporate process 
by which the Society took official action. The steps preceding 
this, such as the appointment of committees to consider the 
subject matter of the resolution, the committees’ reports, the 
introduction of the resolution, and the efforts by members to 
obtain support for the resolution, were as much a part of the 
over-all official action of the Society as the adoption of the reso¬ 
lution itself. Cf. Bradford v. National Benefit Association, 26 
App. D. C. 268; Masonic Building Corp. v. Carlsen, 128 Neb. 
108, 258 N. W. 44. When, therefore, any member performed 
any of these preliminary acts which led up to the formal reso¬ 
lutions of the Society or the Executive Committee, his declara¬ 
tions made as incidents to his act were so interwoven with it 
that it was essential that the declarations as well as the act be 
submitted to the jury in order for it to have a complete picture 
of what was done. St. Clair v. United States, 154 U. S. 134, 
149-150. See also Wiborg v. United States, supra; Bank v. 
Kennedy, 84 U. S. 19, 24; Barreda v. Silsbee, supra. 

Isolated errors, if any, in the admission of members’ state¬ 
ments contained in the minutes are directly attributable to the 
failure of appellants to make appropriate objection. The dis¬ 
trict court admitted the minutes in evidence to show the formal 
action of the corporation and the declarations of members who 
participated in the discussions which led up to, and were inci¬ 
dents of, the formal action of the DMS (R. 233-234). The 
court stated, however, (R. 236) that “there may be some limi¬ 
tation, based upon the general rules of evidence, which would 
exclude some parts of this evidence,” and cautioned the de¬ 
fendants that it “was reserving that aspect of the matter in the 
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event they make * * * objection.” After appellants’ 
general objection to the minutes as a whole, no other objection 
was made by them to any specific part of the minutes. Instead, 
appellants insisted, with respect to the minutes of each meeting 
read to the jury by the Government, that all parts bf those 
minutes relating, however remotely, to GHA be read to the 
jury 01 and, during the presentation of their case, read Jie min¬ 
utes of meetings which had not been previously read to the 


jury 


02 


C. Evidence of the acts and declarations of representatives I of the 

Washington hospitals 

Appellants contend (br., pp. 140-144) that error \^as com¬ 
mitted in the admission of evidence of the acts and declarations 
by representatives of the Washington hospitals tending to show 
the participation of the hospitals in the conspiracy. 

The most important evidence of this participation is con¬ 
tained in the communications of the Hospital Committee of the 
DMS and in the official report of that committee which was 
formally adopted by the Society and in which the committee 
reported that “all of the local private hospitals are cooperat¬ 
ing fully with the Medical Society in respect to Grou p Health 
Association, Inc.” (supra, pp. 35-39). Appellants do not con¬ 
tend that there was any error in the admission of that evi¬ 
dence. Since the evidence to which appellants object went 
no further than to confirm what was contained in tie report 
and communications of the Hospital Committee, ajdmission 
of evidence of the acts and declarations of the hospitals, even 
if erroneous, did not constitute reversible error. Dunlap v. 
United States, 70 F. (2d) 35, 38 (C. C. A. 7); White v. United 
States, 30 F. (2d) 590, 592 (C. C. A. 1); Havener v. United 
States, 15 F. (2d) 503, 506 (C. C. A. 10). 

« R. 2S6, 329, 346, 365, 390-392, 406, 415, 445, 450-451, 472^70. r>|ss. 

" R. 1122-1123.1147,1156-1158. 
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We submit, however, that no error was committed in the 
admission of evidence of the acts and declarations of the 
representatives of the Washington hospitals. There was ample 
evidence to show that the hospitals were fully aware of the 
conspiracy. The Hospital Committee of the DMS, which was 
charged by the Society with obtaining the cooperation of the 
hospitals, was represented on the staffs of each of the hospitals, 
and the staffs themselves were composed almost entirely of 
Society members (supra, pp. 12, 35). Both the white list and 
the DMS resolution of December 1,1937, were sent by the DMS 
to all of the hospitals (supra, pp. 31,34). The acts and declara¬ 
tions of the hospital representatives related directly to the 
refusal of the local hospitals to admit GHA doctors in the 
hospitals and were, therefore, in furtherance of one of the 
principal objects of the conspiracy. Consequently, these acts 
and declarations were admissible in evidence against the ap¬ 
pellants under familiar principles of law. Allen v. United 
States, 4 F. (2d) 688 (C. C. A. 7), cert. den. 267 U. S. 598; 
Marino v. United States, 91 F. (2d) 691 (C. C. A. 9). 

Appellants’ illustrations of statements by hospital repre¬ 
sentatives (br., pp. 150-152), which they term “hearsay evi¬ 
dence,” are extremely misleading because appellants fail to 
recite all of the facts bearing upon the authority of the persons 
making the statements. The evidence shows that most of the 
statements were made by executive officials of the hospitals, 
such as superintendents, presidents, or members of the govern¬ 
ing boards. The few statements of minor employees of the 
hospitals were either incident to the duties which the employees 
performed and, therefore, were impliedly authorized by the 
hospitals (Bank v. Kennedy, supra; Packet Co. v. Clough, 20 
Wall. 528), or the statements were specifically authorized by 
officials of the hospitals. In any event, none of the statements 
tended to show anything more than was shown by the uncon¬ 
tradicted evidence of the refusals to grant courtesy privileges 
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to GHA doctors by hospital officials, whose authority is not 
questioned by appellants (supra, p. 40). 03 


The district court did not commit reversible error in the 

exclusion of evidence 

Most of the evidence which appellants contend was errone¬ 
ously excluded by the district court (br., pp. 153-187) relates 
to their claim that GHA was engaged unlawfully in the prac¬ 
tice of medicine or the business of insurance. The excluded 
evidence was offered to show that the United States Attorney 
and the Superintendent of Insurance for the District of Colum¬ 
bia had warned GHA that its operations were in violation of 
law, and that the appellants had been advised by thefr own 
lawyers, and believed, that GHA was unlawful. We have 
previously pointed out (supra, pp. 70-85) that appellants’ 
claim that GHA was unlawful was not material to the issues of 
the case. A fortiori, evidence offered to show that the defend¬ 
ants or others believed that GHA was unlawful was immaterial. 

Appellants also urge that the district court erred in failing 
to permit them to show that GHA received a grant of $40,000 
from HOLC, that the Comptroller General of the TJJnited 
States and a Congressional committee had concluded that 
HOLC was without authority to make the grant, and that the 
GHA dues of HOLC employees were, with their consent, de- 

" Appellants also urge (br., pp. 144-1150) that the district court erred in 
admitting evidence to show the participation in the conspiracy of the de¬ 
fendants who were gninted directed verdicts. All of this evidence was 
clearly relevant to the question of the guilt or innocence of those defendants 
and it was within the discretion of the trial court to admit this evidence, 
subject to a later ruling upon whether a prima facie case had l*een made out 
against them. Hoeppcl v. United State*. 66 App. D. C. 71, 85 F. (2d) 237, 
cert. den. 299 U. S. 557. After verdicts were directed for those defendants, 
no motion was ever made by the appellants requesting the court toj strike, 
or to Instruct the jury to ignore, the evidence offered against those jlefend- 
ants. We submit that the court, in the absence of such a motion, did not err 
in failing to strike the evidence or to instruct the Jury to Ignore it. 
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ducted from their HOLC salaries. Although appellants as¬ 
sert that the grant and the plan for payroll deductions were 
illegal, they state no grounds whatever for this conclusion. 
It is our contention that both were lawful. 84 But, as the dis¬ 
trict court said (R. 946-947), even if they were unlawful, 
this “would not have the effect of transforming the corporate 
business [of GHA] into a lawless venture.” Certainly, there¬ 
fore, neither the grant nor the plan for payroll deductions 
could in any way justify a combination of private persons to 
force the corporation out of business, and evidence of the 
grant and payroll deduction plan was, therefore, immaterial. 

Finally, appellants urge that the lower court erred in refus¬ 
ing to permit them to show that GHA received financial as¬ 
sistance from a philanthropic foundation, 85 that it solicited 

04 The Act of June 13, 1933 (48 Stat. 128, U. S. C., Title 12, Sec. 1481), 
authorized the Federal Home Loan Bank Board to create the HOLC as an 
independent instrumentality of the United States. By the Act, the cor¬ 
poration was authorized “to determine its necessary expenditures * * * 
without regard to the provision of any other law governing the expenditures 
of public funds” (U. S. C., Title 12, Sec. 1463j). There is substantial 
authority for the position that HOLC had the implied power to give finan¬ 
cial assistance to its employees in setting up a medical service plan. Beck 
v. Pa. R. R. Co., 63 N. J. L. 232, 43 Atl. 908: King v. Atlantic Coast Line 
R. R. Co., 157 N. C. 44. 72 S. E. 801; State v. Ry. Co., 6S Ohio 9, 67 N. E. 
93; Gas <t Fuel Co. v. Dairy Co., 60 Ohio 98, 53 N. E. 711; Metropolitan 
Life Ins. Co. v. Hotchkiss, 120 N. Y. Supp. 649; Heinz v. National Bank of 
Commerce, 237 Fed. 942 (C. C. A. 8). 

While the Act of May 27, 1908 (35 Stat. 411, U. S. C., Title 31, Sec. 203), 
makes void, except under certain conditions, the assignment “of any claim 
against the United States,” it seems clear that a salary of an HOLC em¬ 
ployee is not a “claim against the United States” within the meaning of 
the Act. Dulaney v. Scudder, 94 Fed. 6 (C. C. A. 5) ; Smith v. Jackson, 
241 Fed. 747 (C. C. A. 5), afTd 246 U. S. 3S8; Dillon v. Groos, 299 Fed. 
851 (D. C. Fla.); McGowan v. Parrish, 237 U. S. 285; Skinner <£ Eddy v. 
McCarl, 275 U. S. 1; Fed. Housing Admin, v. Bu /r, 309 U. S. 242. 

“•Appellants’ statement in their proffer of proof (hr., p. 162) that the 
Twentieth Century Fund gave GHA $22,000 in 1937 is incorrect, as shown 
by the financial records of the Fund which the appellants offered in evi¬ 
dence. These records show that, in September 193S, the Fund loaned GHA 
$5,000 (Def. Ex. 33 for identification, R. 1013). During November and 
December 1938, the Fund paid the salary of a “research assistant" for 
GHA (Def. Exs. 34 and 36 for identification, R. 1014). The records of the 
Fund reflect no other disbursement for GHA during the period of the con¬ 
spiracy. 
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members, and that the organization was financially unbound. 
The inadmissibility of this evidence is shown by appellants’ 
frank admission in their proffer that the evidence was offered 
to show that GHA had “disrupted fair competition in the 
community among the doctors” (R. 1011, 1012). In view of 
the nature of the combination in this case, the alleged “unfair¬ 
ness” of the competition of GHA was immaterial to the law¬ 
fulness of the restraint effected by the combination. Fashion 
Originators’ Guild v. Federal Trade Commission, supra, pp. 
467-8. Even assuming that appellants might have taken some 
concerted action to correct competitive evils in the profes¬ 
sion, the use of the boycott was illegal, and the combination, 
therefore, “cannot justify itself by pointing to evils afflicting 
the industry or to a laudable purpose to remove them.” Sugar 
Institute v. United States , 297 U. S. 553, 599. 

Appellants argue strenuously that all of this evidence was 
material because it tended in some remote way to reveal the 
state of mind of the appellants and their members. Their 
argument seems to be that the evidence tended to show that 
the appellants did not intend to restrain trade, but intended 
merely to prevent unlawful and improper conduct of GHA 
simply by enforcing their own rules and regulations. Appel¬ 
lants overlook the settled law that specific intent to restrain 
trade is not an essential element of a Sherman Act offense. 
If the necessary and direct result of a party's conduct is to 
restrain trade, he is “in legal contemplation chargeable with 
intending that result.” United States v. Patten, 226 XJ. S. 
525, 543; Anderson v. Shipowners’ Ass’n, 272 IT. S. 359 363. 
In the case at bar, as we have pointed out, restraint of krade 
was the inevitable result of appellants’ conduct, and appel¬ 
lants are, therefore, chargeable with intending that restraint. 
Even if the excluded evidence tended to show that that result 
was not specifically intended, it was for this reason properly 
excluded. 
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Furthermore, if the evidence tended at all to reflect the 
state of mind of the appellants, it did so only to the extent 
of showing the motives which inspired them to take the action 
which they did. But these motives were clearly immaterial. 
“The [Sherman] law is its own measure of right and wrong, 
of what it permits, or forbids, and the judgment of the 
courts cannot be set up against it in a supposed accommoda¬ 
tion of its policy with the good intention of parties, and it may 
be of some good results.” Standard Sanitary Mfg. Co. v. 
United States, 226 U. S. 20, 49. “When persons conspire to 
impose a direct restraint on interstate commerce, benevolent 
motives or the activities of third parties do not save them 
from criminal prosecutions for violation of the Sherman law.” 
United States v. General Motors Cor-p., supra, p. 406. See 
also Eastern States Retail Lumber Dealers' Ass’n v. United 
States, supra; Fashion Originators' Guild v. Federal Trade 
Commission, supra. 

VII 

The district court did not commit prejudicial error either in 
its instructions to the jury or in its refusal to grant certain 
requested instructions 

A. The district court did not commit reversible error in refusing to grant 
certain of appellants’ prayers for instructions 

Appellants, in prayers 6, 8, 9, 10, 23, and 31 (R. 1470-1472, 
1476-1477), requested the court to charge the jury that it 
must find that the restraint of trade effected by the combina¬ 
tion was “direct,” “undue,” “unreasonable,” and “injurious 
to the public interests” before the jury might find the de¬ 
fendants guilty. Any such charge would have been erro¬ 
neous, since this Court held in United States v. American 
Medical Association, supra, pp. 711-713, that the restraint 
of trade charged by the indictment was direct and unreason¬ 
able and, therefore, violative of the Sherman Act. Accord¬ 
ingly, the district court properly refused to instruct the jury 





115 


as requested and, in accordance with the holding of this Court, 
instructed the jury (R. 1507-1508) that it might find the 
defendants guilty if, but only if, it found that they had com¬ 
bined to restrain trade as alleged in the indictment] Cf. 
United States v. Trenton Potteries Co., 273 U. S. 392, 396. 

In prayers 33, 36, 40, and 50 (R. 1478, 1480, 1486-1488), 
appellants requested the court to charge the jury, in substance, 
that it must acquit the defendants unless it found thatl they 
intended unlawfully to restrain trade. This request clearly 
involved an incorrect statement of the law since, as wej have 
pointed out (supra, p 113), specific intent to restrain trade 
is not an essential element of a Sherman Act offense. Ignited 
States v. Patten, supra, p. 543. 

Appellants’ prayers relating to the lawfulness of GHA’s op¬ 
erations under the Healing Arts Practice Act, the legality of 
the HOLC grant to GHA, and the economic soundness of GHA 
(prayers 15, 17, 41, 42, 43, 60, 64; R. 1474-1475, 1480-1486, 
1492-1493) were properly denied by the district court since 
the lawfulness of appellants’ combination was not affected by 
these considerations. 00 

The district court denied prayer 18 (R. 1475-1476) because, 
in the view of the court, the request as framed might have been 
misconstrued by the jury as an instruction that GHA involved 
a “harmful and destructive” method of medical practice (R. 
1476). It is within the discretion of a trial court to deny a 
prayer if it is confusing or misleading. United States v. Jones, 
33 U. S. 399. j 

"’Appellants, in a portion of prayer 14, requested the court to charge 
the jury that the refusal of appellants to permit their members i;o deal 
with any unapproved organization would be only an indirect restraint of 
trade and therefore not unlawful. Aside from the fact that this is an 
obvious misstatement of the law in direct conflict with the holding of this 
Court in United States v. American Medical Association, supra, the prayer 
was modified to eliminate this portion with the specific consent of the de¬ 
fendants (R. 1473-1474) and the prayer as modified was given to the jury 
(R. 1500). 
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As we show below, the substance of all of the rest of the 
appellants’ prayers which the court denied was given by its 
charge to the jury and, therefore, the refusal to repeat it as 
phrased by appellants was not reversible error. McAfee v. 
United States, 70 App. D. G. 142, 105 F. (2d) 21; Aldridge v. 
United States, 61 App. D. C. 103, 57 F. (2d) 942; Henry v. 
United States, 50 App. D. C. 366, 273 Fed. 330, 335, cert. den. 
257 U. S. 640. 

The court, in four places in its charge (R. 1500, 1501, 1511, 
1512), fully explained that the defendants had the right to 
use “legitimate persuasion and reasoned argument” in opposing 
GHA and other plans for the rendition of medical care and, 
therefore, gave the substance of prayers 31, 32, 45, and 46 (R. 
1477-1478, 1484-1485). The court also charged the jury that 
the appellants had the right to adopt reasonable rules and regu¬ 
lations and to discipline members by suspension or expulsion, 
and that the fact that appellants adopted such rules and regu¬ 
lations did not “of itself constitute an unlawful combination” 
(R. 1500, 1510). The appellants were, therefore, not preju¬ 
diced in any way by the denial of prayers 51, 54, 55, and 56 
(R. 1488, 1490-1491). Appellants’ prayers relating to the 
right of the hospitals to pass upon applicants for privileges 
(prayer 57, R. 1491-1492), the effect of the background evi¬ 
dence (prayers 49,63, R. 1485-1486,1492-1493), and the nature 
of conspiracy (prayer 66, R. 1493-1494) were amply embodied 
in the court’s charge, frequently in substantially the same lan¬ 
guage as that contained in the appellants’ requests (R. 1511, 
1512, 1506). 

B. The district court did not commit prejudicial error in its instructions 

to the jury 

Appellants argue (br., pp. 194r-195, 190-197) that, because 
agreement between the parties is an essential element of con¬ 
spiracy, the district court erred in instructing the jury that 
“every person who, knowing of the conspiracy, does any act 
or makes any statement intended to further the objects thereof, 





117 


does thereby become a party to the unlawful conspiracy” 
(R. 1499). This instruction is couched in language frequently 
approved by the courts (Marino v. United States, 91 F. (2d) 
691 (C. C. A. 9); Allen v. United States , 4 F. (2d) 688 (<i C. A. 
7), cert. den. 267 U. S. 598); Isenhouer v. United States, 256 
Fed. 842 (C. C. A. 8)). 97 Furthermore, even assuming that the 
instruction involved an incomplete statement of the law, the 
appellants were in no way prejudiced by any incompleteness of 
the instruction, since the court later charged the jury that, 
before a person could be found to be a party to a conspiracy, 
“it must appear that he knowingly and intentionally partici¬ 
pated therein with the purpose and intention of aiding and fur¬ 
thering it * * *” (R. 1504), and that the evidence must 
show “actual and conscious union with the criminal gpoup” 
(R. 1507). I 

Appellants’ similar objection (br., p. 199) to that portion 
of the charge in which the court instructed the jury thht the 
corporate defendants “would be responsible if authorize^ offi¬ 
cers, acting for or in the name of the corporation, did acts 
within the apparent scope of the corporate powers, in form¬ 
ing or furthering the alleged conspiracy” (R. 1510) is also 
without merit. Even assuming, as appellants contend (pr., p. 
199), that this language, isolated from its context, was tanta¬ 
mount to an instruction that the corporations might be con¬ 
victed if any officer did any act in furtherance of thej con¬ 
spiracy, it is unreasonable to believe, we submit, that thp jury, 
in finding the appellants guilty, ignored the parts pf the 
charge quoted in the preceding paragraph defining what con¬ 
stituted participation in the conspiracy. Moreover, wq sub- 
— 

In Marino v. United States , cited in the text, upon which appellants also 
rely, the court stated that “one who commits an overt act with knowledge 
of the conspiracy is guilty * * In United States v. Falcone, 311 
U. S. 20;"). cited by appellants, the Supreme Court merely held that commis¬ 
sion of an overt act without knowledge of the conspiracy is not sufficient 
to make a person a party to the conspiracy. 
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mit that this portion of the charge plainly was intended 
merely to advise the jury, in substance, that the corporations 
might be convicted if the jury found that their authorized 
agents committed acts which, under the previous instructions 
of the court, rendered them participants in the conspiracy. 
Finally, appellants took no exception to this specific instruc¬ 
tion and cannot, therefore, complain of the error, if any, in it. 
Norfolk & Western Ry. Co. v. Earnest, 229 U. S. 114, 122; 
Burns v. United States, 274 U. S. 328, 336. 

Appellants also assert (br., pp. 195, 197-198) that the 
lower court erred in instructing the jury that it might find the 
defendants guilty if it found “that a conspiracy did in fact 
exist to restrain trade in the District in at least one of the 
several ways alleged” in the indictment (R. 1508). They 
argue, first, that the effect of the instruction was to permit 
the jury to convict the appellants if it found, as charged in 
one allegation of the indictment (R. 1, 15), that appellants 
restrained members of GHA in obtaining medical care through 
GHA. The district court, however, in describing the indict¬ 
ment, did not mention that allegation of the indictment 
and charged the jury that it must find that the defend¬ 
ants combined to restrain GHA, to restrain doctors in 
the pursuit of their calling, or to restrain the Washington 
hospitals (R. 1508). Appellants also argue that this instruc¬ 
tion was the equivalent of a charge that the jury might con¬ 
vict the defendants if it found that they participated in any 
one of four different conspiracies. Obviously, however, a 
single conspiracy may restrain trade in several different ways 
and the fact that it may does not convert a single conspiracy 
into a series of conspiracies. The indictment, in this case, 
charges a conspiracy with a single plan and purpose, that is, 
to hinder and obstruct Group Health Association and its doc¬ 
tors, the execution of which resulted in four restraints of 
trade. The court instructed the jury that it must find that 
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the Government had proved a conspiracy “according to the 
particular purpose and plan set forth” (R. 1508) and, there¬ 
fore, in effect charged the jury that it must find that the de¬ 
fendants were engaged in a single conspiracy. 

It is clear that the defendants were in no way prejudiced by 
the district court’s characterization of the DMS approved list 
as a “white list,” since the court instructed the jury that the 
“ ‘White List’ of the District Society” was not “wrongful” in 
itself, that its purpose was “justifiable,” and that, unless de¬ 
fendants “perverted” it “to advance the aims of a conspiracy,” 
“they had the right to combine and act together to promote 
the same in good faith” (R. 1511). 

For reasons previously stated {supra, pp. 70-85,111-114), we 
submit that the district court did not err in charging the jury 
that it was immaterial that the defendants may have believed 
that GHA was illegal, that it violated the Principles of Me dical 
Ethics, or that it was financially unsound, and in charging the 
jury that it was immaterial that GHA employed doctors on a 
contract basis, that it solicited Government employees as mem¬ 
bers, and that it received financial assistance from other organ¬ 
izations (R. 1497-1498,1512). 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the judgments of the district court should be affirmed. 
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I 

REPLY TO APPELLEE’S STATEMENT OF THE CASE 

Appellee’s brief is replete with inaccurate statements, 
incorrect interpretations of exhibits and testimony, bise- 
less conclusions, and characterizations, and its statement 
of the case is not “a concise statement containing all ficts 
material to a consideration of the questions presented.” 
Instead appellee has used the “statement” for argument. 

Appellee states (B. 10) that the power of the AM A 'jams 
increased by the Mundt Resolution. The Mundt Reso¬ 
lution has nothing to do with power. It was adoptecj in 
1934 as an expression of opinion and referred only to hos¬ 
pitals approved for intern training. Appellee states (B. 
10) that the Secretary of the Council on Medical Education 
and Hospitals explained that the purpose of the resolution 
was to “smoke out” certain men. Appellee refers t|) a 
letter dated December 21, 1936, signed by Dr. Cutter <jmd 
sent to Dr. Parnall of a Rochester, N. Y., hospital. jDr. 
Cutter testified (R. 805) he did not dictate the letterj or 
not know its contents, and it did not express the purpose) of 
the resolution. No prepayment plan for medical services 
was involved and that hospital had the approval of ^:he 
Council though there were doctors on its staff who w|ere 
not members of the local society. 

Appellee states (B. 13): “The origin of GHAj is 
traceable directly to a growing realization * * * that 

adequate medical care is being made available only to a 
small fraction of the population * * * .” Appellants 

insist that the origin of GHA is traceable directly to jtlic 
Twentieth Century Fund, its subsidiary corporations, ^nd 
others whose purpose was to destroy the private practice 
of medicine in the District (R. 150, 151, 1011-1025, 1378- 
1387, 1410) and to establish corporate practice of medicine. 

Appellee (B. 14) designates all methods of medical c^re, 
where monthly payments are made by the patients, as 
group practice on a prepayment basis. There is a w|de 
difference between a group of doctors who join together| as 
partners and render medical service on a monthly payment 
basis to patients who voluntarily come to them, and tjhe 

1 w 
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formation of a corporation by laymen who advertise for 
and solicit members who in turn pay dues to the corporation, 
which then hires doctors on salary to render medical services 
to members. 

THE CONSPIRACY 

In its statement pertaining to the conspiracy, appellee (B. 
17) says, that the minutes of DMS and its Executive Com¬ 
mittee show the formal corporate acts taken by DMS in con¬ 
cert with AMA to achieve the unlawful object of the con¬ 
spiracy and the acts and declarations of the individual 
defendants and other members of the Society, all of whom 
were co-conspirators with the appellants, which led to corpo¬ 
rate action. There is no such showing. 

Appellee states (B. 17) that AMA not only approved but 
actually incited the action taken by DMS and collaborated 
closely with DMS in the plan to force GHA out of business; 
that representatives of AMA were in frequent communica¬ 
tion with DMS concerning opposition to GHA, attended 
and participated in some of the meetings of DMS, and at its 
own request was kept fully advised by DMS of all action 
taken by it to oppose GHA, and that AMA took affirmative 
steps to obtain the exclusion of GHA doctors from the 
Washington hospitals. There is no such evidence. 

A. The Formation of the Conspiracy 

Appellee (B. 17) says the decision of DMS to oppose GHA 
was the culmination of meetings of the Executive Com¬ 
mittee and DMS from June 1, 1937, to October 6, 1937; 
that the minutes and other evidence demonstrate that 
the action of DMS was as charged and reveals the competi¬ 
tive aspect of the conspiracy. There is no such evidence. 

Appellee says (B. 20) that the subcommittee of the Execu¬ 
tive Committee reported to it on July 12, 1937 (R. 319-323) 
and this report is one of the most illuminating documents 
in the case. That report is a letter dated July 12, 1937, 
from Dr. Verbrycke to Dr. McGovern which was adopted 
by the subcommittee as its report to the Executive Com¬ 
mittee. As appellee agrees (B. 20, footnote 27), this report 
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was not adopted by the Executive Committee but was laicjl on 
the table (R. 336). Notwithstanding the fact that this re¬ 
port was “tabled” and never adopted by either the Execu¬ 
tive Committee or DMS, appellee quotes from it at len]gtli 
(B. 20, 21). Appellee says the report was eventually fol¬ 
lowed by the Society, but there is no basis for such a state¬ 
ment. Then appellee says the issue posed before the Society 
by this report was “whether to fight this thing with the 
weapons at hand or possibly set up an organization to cbm- 
bat it”, and that the Society, to forestall the competition of 
GHA, elected to fight GHA by the means described in the 
report. There is no basis for that statement. The report 
never came before the Society. 

Appellee then says (B. 22) that at the meeting of jthe 
subcommittee of the Executive Committee of DMS with jthe 
trustees of GHA on July 26,1937 (R. 176-197), Dr. Macajtee 
warned that members of DMS were forbidden by the con¬ 
stitution from accepting employment with GHA or c|on- 
sulting with members of its staff unless GHA was approved 
by the Society. That is incorrect. What Dr. Macatee said 
was (R. 179): 

“There is another provision which prohibits members 
of the Medical Society from lending their services to 
any corporation, group or individual under a contract 
unless the practices and purposes of the organization 
have been approved by the Medical Society, after que 
consideration of all of these objects, purposes, methcjds 
and the terms of the contract. Those things have by 
experience been found necessary in the orderly conduct 
of the affairs of the medical profession * * *.” 


Appellee says (B. 23) that the solution of the problem iof 


DMS on how to combat GHA came from the AMA. Ap¬ 
pellee’s statement that the problem of DMS was “how |to 


combat GHA” is a conclusion and unfair. Appellee thbn 


refers (B. 24) to the article pertaining to GHA in the 


Journal of the AMA dated October 2, 1937, and says that it 
pointed the way for action against GHA by DMS. Tips 


is a mere characterization. 
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Appellee says (B. 25) that after the adoption by DMS 
of the resolution of October 6, 1937, to distribute to its 
members copies of the article which appeared in the Journal 
of the AMA on October 2, 1937, steps were taken by the 
DMS and AMA to distribute 1,000 reprints of that article. 
What appellee apparently refers to is a letter dated October 
7, 1937 (R. 386), from Dr. Conklin, Secretary of DMS, 
to Dr. Fishbein, saying that DMS desired 1,000 reprints 
of the article for distribution to its members and asking 
what the cost thereof would be and the earliest probable 
time for delivery. On October 19, 1937 (R. 386) Dr. West, 
wrote to Dr. Conklin stating that, “we shall send you at 
once printed copies of the article * * *. I am not 

definitely sure that we can send as many as 1,000 copies, 
but if they are available the full number will go forward as 
soon as possible and any deficiencies will be made up later.” 

Appellee says (B. 25) that by October 6, 1937, DMS had 
formally determined to “combat” GHA along lines in ac¬ 
cord with the “facts” and the “implications” of the Jour¬ 
nal article of October 2. Appellants insist the resolution 
of October 6 does not support appellee’s conclusion. That 
was a resolution to send a copy of the October 2 article to 
each member of DMS. Appellee infers that the article 
contains policies with respect to combatting the activities 
of GHA. It does not contain any such policies. There 
is nothing in it advocating combatting GHA. ‘If the article 
is the only indication (as the resolution states) of the 
future policies of DMS with respect to combatting GHA, 
then there is no indication of such a policy in the record. 
Dr. Groover was the author of the resolution, and before 
it was passed he stated (R. 389): “obviously any plan of 
procedure should be contingent upon the advice of counsel.” 

The foregoing is the sum total of appellee’s statement 
of the case pertaining to the formation of the conspiracy. 
It does not amount to a conspiracy. 

B. The Operation of the Conspiracy 

1. THE WHITE LIST 

Appellee (B. 25) neglects to say that the approved list 
of DMS expressly stated that the only organizations at- 
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tempted to be approved were organizations engaged in the 
practice of medicine. 

Appellee states (B. 26) that the approved list was a 
“white list’’ by which the Society intended to prohibit mem¬ 
bers and hospitals from having relations with GHA. Ap¬ 
pellants say that conclusion is incorrect. If GHA, as a cor¬ 
poration, was, in law, engaged in the practice of medicine, 
it would be violating the Healing Arts Practice Act hnd 
it would have been the duty of the Executive Committee 
not to approve it. If GHA was not, in law, engaged in the 
practice of medicine it could not have been included in jthe 
list because the list only pertained to organizations engaged 
in the practice of medicine. If the law required the recip¬ 
ients of the list to know the law, and if in law GHA was 
not engaged in the practice of medicine, they would know 
that the list did not refer to GHA. 

Appellee incorrectly says (B. 27) that after the adoption 
of the approved list, the members were cautioned on several 

occasions that their conduct toward GHA was to be gj>v- 

| 

erned by the fact that it did not appear on the list, and cites 
R. 351, 362, and 387. R. 351 refers to a meeting of DMS 
at which Dr. Macatee said: 

“There is now available a list of corporations a|nd 
organizations and persons employing physicians in a 
contractual relationship * * # . He urged the mem¬ 
bers to take the list and examine it carefully, ahd 
familiarize themselves with its contents.” 

R. 362 refers to a finding in a report dated September tJ7, 
1937, of the Executive Committee to the DMS, but this Re¬ 
port was rejected by DMS (R. 387-390). R. 387 was a reso¬ 
lution which the Executive Committee recommended to DMS 
on October 6, 1937, but DMS rejected it (R. 387-390). 

Appellee incorrectly states (B. 27) that four members of 
the AMA declined to accept positions on the GHA staff 
simply because of the disapproval by the Society. Neither 
GHA nor any of the doctors employed by it ever applied to 
the C.C. & I.M. Committee of DMS for the approval of the 
contract between GHA and the doctors on its staff. There- 
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fore GHA was not disapproved. The doctors to whom 
appellee refers are Drs. Jones, Neill, Cromer, and Tiemeycr. 
There is no evidence that Dr. Cromer or Dr. Tiemever were 
members of any medical society. Hovrever, Dr. Cromer 
accepted employment from GHA as a consultant on a fee- 
for-service basis (R. 1358). Concerning Dr. Jones and Dr. 
Neill, the record shows that both of them were sought by 
GHA for the position of medical director. But GHA had 
employed Dr. Brown as medical director late in April (Dr. 
Brown, R. 1349) or early in May (Mr. Zimmerman, R. 152) 
and GHA did not come to the attention of any member of 
DMS until May 16 (R. 1117, 1184), to the Executive Com¬ 
mittee until June 1 (R. 276) and to DMS until July 29 
(R. 1143). 

2. ENFORCEMENT BY THE DMS OF ITS POLICY PROHIBITING SOCIETY 
MEMBERS FROM JOINING THE STAFF OF GHA. 

Appellee states (B. 2S) that when Drs. Lee and Scandiffio 
joined the staff of GHA they tendered their resignations to 
DMS, and then states or intimates that, notwithstanding 
such resignations, DMS on November 2, 1937, instituted 
proceedings to expel them. That statement is misleading. 
The letters of resignation were addressed to Dr. Conklin, 
Secretary of DMS and one letter reached his office on Octo¬ 
ber 30th and the other probably on October 31st (R. 453). 
Dr. Hooe, Secretary of the C. C. & I. M. Committee of DMS, 
wrote his letters on November 2nd, requesting them to ap¬ 
pear before his Committee on November 4 (R. 453). They 
did not respond to Dr. Ilooe’s letter. On November 10 
Dr. Hooe wrote them stating that they did not appear be¬ 
fore his Committee on November 4, and the Committee 
therefore charged them with certain violations of the Con¬ 
stitution, and stated that if they desired to defend, a hear¬ 
ing would be arranged (R. 455, 456). On November 11, by 
letter to Dr. Neill, President of DMS, they withdrew their 
resignations (R. 454). On November IS Dr. Neill returned 
to Drs. Lee and Scandiffio their resignations. On Novem¬ 
ber 19 Dr. Lee wrote to Dr. Hooe stating that Dr. Hooe’s 
letter of November 4 to him was disregarded because he 
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had resigned from DMS but that now he had 
his resignation; that he had no formal contract with 
but that as soon as he had one he would submit it for 
proval under the rules of the Society (R. 456, 457). He 
been employed by GHA since November 1 and on N 
22 Dr. Hooc referred the charges against Drs. Lee 
Scandiffio to the Executive Committee for hearing, (R. 
and so advised them (R. 457). On November 24 the 
tive Committee advised Drs. Lee and Scandiffio that a 
ing would begin on December 6. 

Appellee (B. 28) seeks to leave the impression that [Dr. 
Hooe sought out Dr. Lee and induced him to resign. ’’The 
opposite is the fact. Dr. Lee testified (R. 654): 

“On that occasion I believe I called Dr. HooeJ I 
enclosed my resignation from Group Health and at¬ 
tended a meeting at the Medical Society Building) as 
a member in good standing of the Society. After send¬ 
ing in my resignation, I met Dr. Hooe who requested 
that I step in before the Contract Committee and he 
would announce that all proceedings had been dropped.” 

Appellee incorrectly states (B. 20, footnote 34) that d|mS 
was instrumental in obtaining the resignation of Dr. Rjch- 
ardson from GHA. Dr. Richardson testified (R. 630-6)31) 
that he had a talk with Dr. McNulty and Dr. Mann in Ithe 
cloakroom at Sibley Hospital, and that some time thereafter 
he resigned from GHA. There is no testimony as to what 
was said. Dr. Richardson was asked (R. 717) why he re¬ 
signed from GHA, and he replied “because I was afraid I 
might lose my hospital privileges.” 

3. ENFORCEMENT BY DMS OF ITS POLICY PROHIBITING SOCIETY MEM- 
BERS FROM CONSULTING WITH MEMBERS OF THE STAFF OF GHA. 

Appellee says (B. 29): “Lee declined to consult with 
Price,” in two instances. In both instances appellee neg¬ 
lects to say that Dr. Lee did sec the patients at the request 
of Dr. Price, rendered medical services to them, consulted by 
telephone with Dr. Price, rendered written reports to him, 
and both patients recovered. Dr. Lee merely declined to jsee 
the patients jointly with Dr. Price (R. 951-954). 


withdrawn 
GHA 
ap- 
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ovenjber 
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Appellee says (B. 30) that on June 5, 1938, DMS re¬ 
ferred to its C. C. & I. M. Committee a motion spon¬ 
sored by Dr. Mattingly which requested that Committee 
to ascertain if members of DMS had secret understandings 
and inequitable arrangements with GHA, and, in the next 
sentence says: “Investigation by this Committee led to 
the discovery that in November, 1937 , Dr. George B. 
Trible * * # had permitted Dr. Scandiffio to be 

present at an operation upon the child of a GHA member 
# # *'>> The i n f erence seems to be that the C. C. & 

I. M. Committee as the result of the reference to it of 
the Mattingly motion on June 5, 1938, discovered that Dr. 
Trible had operated upon the child; whereas the record 
discloses (R. 667) that the letter from the C. C. & I. M. 
Committee to Dr. Trible requesting him to appear before 
it was dated May 14, 1938. So the Mattingly motion of 
June 5, 1938, had nothing to do with the Dr. Trible inci¬ 
dent. 

4. THE CONCERTED ACTION TO PREVENT MEMBERS OF THE STAFF 
OF GHA FROM TREATING GHA PATIENTS IN THE WASHINGTON HOS¬ 
PITALS. 

a. The formal corporate action taken by the DIMS. 

Appellee states (B. 31) that the Executive Committee 
of DMS in its deliberations leading up to the finalization 
of the Society’s policy against GHA recognized that the 
Society’s control over the local hospitals afforded a power¬ 
ful “weapon” for “combatting” GHA. Appellants say 
that this sentence is composed entirely of conclusions. The 
deliberations of the Executive Committee did not lead up 
to the finalization of any policy of the Society nor was 
there any evidence that there was a policy of the Society 
against GHA. There is no evidence that the deliberations 
of the Executive Committee recognized that the Society 
had any control over the local hospitals, nor that, if any, 
it afforded a powerful weapon for combatting GHA. The 
fact that some members of the Society may have used the 
word “weapon” or the word “combatting” is no proper 
basis for the above conclusion pertaining to the Executive 
Committee. 


9 


Appellee states (B. 31, footnote 36) that Sibley Hospital 
wrote DMS that the approved list had been placed in the 
appropriate file and “its provisions will be carried out 
by this institution.’’ The comment of Sibley Hospital is 
meaningless because there is nothing concerning the ap¬ 
proved list that a hospital could carry out. 

Appellee states (B. 31) “The decision of the Society 
on October 6 to model its policies ‘with respect to com¬ 
batting the activities’ of GHA on the basis of the ‘fajcts’ 
and ‘implications’ of the AMA Journal article led at ojnce 
to the formulation of a program to keep GHA doctors out 
of the hospitals.” The October 6 resolution of the Society 
(R. 388, 389) bears no such interpretation as we hlavc 
shown heretofore and there is no evidence showing tjhat 
the resolution of October 6 led to the formulation ot a 
program to keep GHA doctors out of the hospitals. 

Appellee states (B. 31) that a controversy arose in the 
DMS as to the most effective way of inducing the hos¬ 
pitals to join the conspiracy. That is a mere conclusion. 
Appellee states (B. 31) that one faction headed by jDr. 
Sprigg and Dr. Hooe favored sending a letter to |the 
hospitals informing them of the particular sections of the 
constitution that had to do with the approval of contracts 
and (B. 32) warning the hospitals that if they failed to 
cooperate in every way that they might not be on {he 
approved list; and a letter for this purpose was drafted 
by Sprigg and approved by the Executive Committee. TJhe 
record shows (R. 402) that at the October 11, 1937, meet¬ 
ing of the Executive Committee, Dr. Hooe made such a 
motion, but nothing was done about it, except (R. 4d2) 
“much discussion ensued.” Then the record shows (R. 40(2) 
“Dr. W. M. Sprigg reading a prepared letter that lie h|ad 
already arranged to send to the hospital directors relative 
to this matter. Finally it was adopted to approve t|ie 
letter as prepared by Dr. Sprigg with numerous amend¬ 
ments. * * * Dr. Sprigg was asked by the Secretary 

for a copy of the letter. He said he would take it lioijie 
and revise the letter and later send it to the Societyj’s 
2 w 
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office.” The record does not disclose the contents of that 
letter. However, at the meeting of the DMS on October 
15, 1937, Dr. Sprigg asked leave to read a letter addressed 
to the boards of directors of the various hospitals in the 
District of Columbia, and a letter was read (E. 404). Its 
contents are not as stated by appellee. The letter was 
not approved at that meeting nor was it ever approved. 
At that meeting, Dr. Groover’s motion was adopted that 
a copy of the letter “be mailed to each member of the 
Society and be brought up at the next business meeting” 
(R. 406). At the November 3, 1937, meeting of the DMS, 
Dr. Sprigg’s letter was rejected by the Society (R. 422). 

Appellee states (B. 32) that another faction of DMS 
headed by the defendant Dr. Willson induced the Society 
to abandon this particular method of approach for the 
less open but more effective method of personal contact 
by the members of the DMS Hospital Committee with the 
medical staffs of the various hospitals. That is pure con¬ 
clusion and there is no evidence to support it. The Willson 
resolution of November 3, 1937 (R. 422-423), directed the 
Hospital Committee to give “study and consideration to 
all phases of this subject and report back to the Society 
* * * its recommendations as to the best way of bring¬ 

ing this question to the attention of the medical boards 
and the boards of directors of the various local hospitals.” 

Dr. Willson testified that his purpose in submitting the 
resolution was to kill the proposed Sprigg letter, which 
it succeeded in doing (R. 1269-1272, 1285-1299; appellant’s 
appendix, pp. 570-573). 

Appellee states (B. 34): “An effective recommendation 
which would overcome the objections voiced to its (Hospital 
Committee) first report was therefore submitted by the 
Hospital Committee on December 1, 1937.” The resolu¬ 
tion speaks for itself (B. 34). 

Appellee says (B. 34): “Since the Hospital Committee 
of the DMS, which had the power to unstaff any hospital by 
failing to approve it, was represented on the staff of every 
hospital in the city, and since almost all of the members 
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of the attending staff of each hospital were members o^ the 
DMS, the exclusion of GHA doctors from the hospitals 
was inevitable.” Appellants insist there is no evidence 
that the Hospital Committee’s failure to approve a fios- 
pital would be approved by DMS, nor, if so, that failure to 
approve would unstaff any hospital. 


b. The Co-operation of the Hospitals 

Appellee says (B. 35) that each member of the Hospital 
Committee of DMS ascertained from the hospital whiclt he 
represented what action had been taken by that hospital 
concerning GHA doctors and whether the Hospital Com¬ 
mittee revised its staff in obedience to the December 1 reso¬ 
lution of DMS. Doctors on the Hospital Committee j did, 
not represent any hospital as agents. There is no record 
evidence that each member ascertained as stated, and i the 
phrase “in obedience” is unwarranted. Appellee says (B. 
36) that the chairman of the Hospital Committee circulated 
a questionnaire among representatives of all the hospitals 
requesting certain information. The questionnaires vv|ere 
sent, not to the hospitals, but to the members of the lios- 
pital Committee of DMS (R. 1360). The replies from jthe 
members of the Committee to its chairman pertaining to 
seven out of twelve hospitals were read to the jury. 

Appellee (B. 37, 38) quotes Gov. Ex. 324 (R. 556-5^8), 
which it says is a report of March 28, 1938, of the Hospital 
Committee to the Executive Committee. The quoted exhibit 
was not received in evidence against appellants and is not 
the report that was considered or passed by the Hospital 
Committee, the Executive Committee (R. 565) or DMS 
(R. 567). Gov. Ex. 324 is a typewritten (by whom typed is 
not shown) paper, which shows on its face that certain 
language therein was stricken out and other language in¬ 
serted in the handwriting of Dr. Warfield. 1 

1 The report of the Hospital Committee to the Executive Committee 
(R. 565) in the place of the words “in an effort to hinder the operation 
of Group Health Association, Inc.,” used the words “in an effort to main¬ 
tain the high standards of practice”, and did not contain the words “pre¬ 
liminary to appropriate disciplinary action in event any hospital had 



12 


Appellee’s statements that the report as set out in 
appellee’s brief is the draft which went from the Hospital 
Committee to the Executive Committee and that this report 
was changed by the Executive Committee, are not correct. 
Appellants’ contentions in this regard are clearly shown 
by the following statement of counsel for appellee, Mr. 
Kelleher, when he read the exhibit to the jury (R. 556) and 
said, “The first sentence of the second paragraph, or a 
portion thereof, is stricken, and inserted in handwriting of 
defendant Warfield are certain words. I will first read the 
sentence as it was originally and then the sentence as 
cha/ged by Dr. Warfield.” 

Appellee states (B. 37, footnote 42) that the report of 
December 1, 1937, of the Hospital Committee (B. 34) and 
the report of the Hospital Committee of March 28, 1938 
(B. 37) to the Executive Committee pertained to the Will- 
son resolution of November 3, 1937 (B. 32, 33), which was 
referred to the Hospital Committee. The reports of De¬ 
cember 1, 1937, and March 28, 1938, did not mention the 
Willson resolution. On the contrary, the report of March 
28, 1938, shows on its face that the first part of it refers 
to the provisions of the DMS constitution pertaining to the 
approval of hospitals, and the second part, by its terms, 
referred to a resolution of February 2, 1938. 

Appellee says (B. 39) “Evidence of the acts and decla¬ 
rations of the hospitals in furtherance of the conspiracy 
were also received to show participation of the hospitals 
in the appellants’ unlawful plan.” There was no evidence 
of the acts and declarations of the hospitals in furtherance 
of the conspiracy charge, and, if so, appellants were not a 
party to that conspiracy. Appellee says (B. 39) that all 
except one of the hospitals took affirmative steps at the in¬ 
stance of appellants to see that their staffs were limited 
to doctors having membership in the DMS. The report 

ignored the Medical Society’s wishes in the premises.” Therefore the 
words complained of were never before any committee of DMS and 
never before DMS. The said paper, with the said notations thereon, which 
is Gov. Ex. 324, was offered and received in evidence against the defendant 
Dr. Warfield only. Dr. Warfield having been acquitted, this exhibit should 
not have been quoted in appellee’s brief. 
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dated March 28, 1938, (B. 3S) of the Hospital Committee 
of DMS shows three hospitals, Columbia, Sibley, and 
George Washington, have not followed the recommenda¬ 
tions of the AM A, and appellee concedes (B. 39) jthat 
Garfield and Sibley never formally adopted any rule) on 
the subject, but appellee says that they gave assurances 
that the policy expressed in the resolution of December 1, 
1937, would be carried out, and cites R. 600, 608, 609. 
R. 600 refers to a letter from Dr. McGovern, Secretary of 
the Advisory Committee of Garfield Hospital, which 
merely says that the present policy is in conformity to 
the said resolution. There was no such rule in Garfield 
Hospital and Dr. McGovern was not authorized to s^eak 
for the hospital in that regard. R. 608, 609 refers to a letter 
from the President of Sibley Hospital to the Secretary of 
DMS which merely said that proper regard will be paid to 
the wishes expressed in the resolution. Appellee says 
(B. 39) that as a result of the communications from AMA 
or DMS Children’s, Columbia, Georgetown, Homeopathic, 
and Providence Hospitals adopted a rule that members of 
their stalls must be members of DMS. Children’s Hospital 
had the rule before GHA was incorporated (R. 132)8). 
Columbia Hospital stated that the AMA recommendations 
met with the approval of its medical board as regards 
future appointments, but they would retain one man njow 
on the staff who was not a member of the local society (R. 
275), but nevertheless Columbia expressly declined to adopt 
any such rule (R. 1276). Georgetown had doctors on jits 
staff not members of DMS (R. 1320). Providence Hospital 
had doctors on its staff not members of DMS (R. 1320). 

Appellee says (B. 40) that during the period from No¬ 
vember, 1937, to December, 1938, none of the hospitals 
granted courtesy privileges to any of the GHA doctors. 
But appellee’s tabulation (B. 36) shows that four of flic 
seven hospitals mentioned had GHA doctors on their staffs 
at that time. Dr. Selders, the surgeon for GHA, had tem¬ 
porary privileges at Garfield until about January 25, 1^38 
(R. 1162). Appellee says (B. 40) that the efforts of GllA 
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to obtain hospital privileges centered around Dr. Selders 
and that the hospitals excluded GHA doctors solely because 
of their connection with GHA. The record shows otherwise 
(R. 1164, 1273-1275, 1305, 1310, 1311, 1317, 1327, 1328). 
Even GHA eventually found it necessary to request Dr. 
Selders’ resignation (R. 647). 

Appellee says (B. 41, 42) that when Garfield Hospital 
permitted Dr. Selders to treat a patient there, concerted 
steps were taken to prevent such an occurrence, but the 
record discloses that Miss Abbott was taken to Garfield 
Hospital on January 27,1938. Dr. Selders’ privileges there 
had been previously terminated effective as of January 25, 
1938 (R. 1162), but because Dr. Selders may not have had 
notice by January 27, he was permitted to attend Miss 
Abbott there. 

The discussion by appellee (B. 42) as to whether or not 
Miss Tew was an emergency case is answered by the fact 
that she went home from Garfield Hospital the same night 
that she arrived there, and that is the last heard of her. 

Appellee incorrectly says (B. 43) that Sibley Hospital had 
posted in its admitting office a memorandum which stated 
that certain doctors on the GHA staff were not to be allowed 
in at any time. The memorandum was made by a nurse, 
Miss Mumford, as her “own personal memorandum” (R. 
598) and kept in a desk there. It was not “posted”. There 
is no competent evidence that anyone in authority at Sibley 
Hospital authorized her to make it. She testified that Dr. 
Taylor, Superintendent, told her these doctors were not 
to be admitted, but Dr. Taylor was dead at the time she 
testified. The testimony was hearsay evidence and to a 
conversation with a deceased person. 

Appellee says (B. 43) that late one night Mr. Hardin, 
having acute appendicitis, was rushed to Sibley Hospital, 
and when the night supervisor was requested by his rela¬ 
tives to permit Dr. Selders to operate she refused to per¬ 
mit it. Appellee omits material facts concerning this inci¬ 
dent. Mr. Hardin arrived at the hospital with his wife and 
two private doctors previously engaged. Mr. Hardin’s 
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brother-in-law met them at the hospital. It was then fo|r the 
first time that the brother-in-law asked if Dr. Solders cjould 
not be called and permitted to perform the operation. The 
nurse in charge talked to Dr. Solders on the telephone, 
looked at the courtesy list of Sibley Hospital, and also at the 
Mumford memorandum, and told Dr. Solders that the 
patient had been brought to the hospital by another surgeon, 
that preparations were already under way to perform the 
operation, and that furthermore he was not on the courtesy 
list and could not perform the operation in that hospital. 
The operation was performed by Dr. Bachrach with an 
uneventful recovery (R. 749-750). 

c. The Participation of the AMA in the Conspiracy 

Appellants deny (B. 44) that appellee proved that AM A 
consistently followed the policy of opposing all experi¬ 
mentation with plans involving group practice on a risk¬ 
sharing basis. The incorrectness of footnote 51, B. 44, 
concerning the proceedings of the House of Delegates is 
dealt with in the argument hereinafter. Although Dr. 
Seandiffio was expelled from DMS his appeal to the Jud: cial 
Council is pending. Appellants deny (B. 45) that the Coun¬ 
cil on Medical Education and Hospitals of the AMA induced 
hospitals to exclude from their staffs doctors participating 
in such plans and deny (B. 45) that AMA threw the weight 
of its prestige and power against such plans by communica¬ 
tions in which hostility to these plans was expressed. This 
is covered in the argument. 

Appellee says (B. 45) that AMA not only approved the 
illegal action of DMS but counselled and incited such action. 
That statement is not warranted by the record. 

Appellee says (B. 45) that late in May, 1937, Dr. Wood¬ 
ward was advised by DMS of the formation of GHA and was 
requested to advise the Society as to the proper approjacli 
to be taken by it (R. 889, 890). Dr. Woodward was not ad¬ 
vised by DMS and was not requested to advise DMS. the 
record refers to a letter from Dr. Verbrycke dated Mayj29, 
1937, in which he says he writes semi-officially as chairman 
of the Economic Committee of DMS and asks Dr. Wood- 
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ward if he will come and confer with “us” and advise “us” 
as to the best methods of approach. The only advice that 
Dr. Woodward ever gave anybody was to employ counsel 
and be guided by their advice (R. 903). Appellee (B. 45, 
footnote 54) says that AMA on May 29, 1937, was already 
aware of GIIA and that the local profession was opposed to 
it, and cites Government Exhibit 295 (R. 264). This was a 
letter dated March 27, 1937, from Dr. Ireland to Dr. Cut¬ 
ter of the AMA, and there is nothing in it to warrant the 
statement that the local profession was opposed to GHA. 

Dr. Woodward denied (R. 904) that he ever said to Mr. 
Zimmerman that he predicted that when GHA was discussed 
by the House of Delegates that would be the end of it. 

Appellee says (B. 46) that late in May, 1937, a member 
of DMS wrote Dr. Woodward that members of DMS might 
“go along” with GHA, etc. This letter was not written to 
Dr. Woodward but to Dr. West (R. 315-316). Appellee says 
(B. 46) that this possibility led to immediate action by 
AMA to prevent any defection of the local society from the 
AMA policy. That statement is unwarranted. Then ap¬ 
pellee says (B. 46) that the first step by AMA was a long 
distance call by Dr. TFoodward to warn the DMS that he 
could not see how they could go along without violating the 
principles of medical ethics. The phone conversation 
referred to was between Dr. Woodward and Dr. Verbrycke, 
and the full memorandum thereof (Gov. Ex. 177, R. 317) 
does not warrant the use of the phrase, “to warn the DMS.” 

Appellee says (B. 46) “The next was action by the Board 
of Trustees of the AMA to forestall the adoption by DMS 
of a conciliatory policy toward GHA.” Then appellee says 
(B. 46) that a report by Dr. Woodward to the board of the 
possibility of the adoption by DMS of such a policy led to 
considerable discussion, etc. There is no warrant for such 
statements (R. 316, 317). 

Appellee says (B. 46) that Drs. Woodward, West, and 
Leland conferred with representatives of the Society in 
Washington. These gentlemen talked to members of DMS, 
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not representatives. Appellee says (B. 47) that by the aijticle 
in the Journal of the AM A October 2, 1937, the AMA| left 
no doubt in the minds of the medical profession thjrt it 
expected its affiliate in Washington to take the suggested 
steps against GHA consistent with the views expressed in 
the article, and that the article was so timed as to forestall 
a conciliatory resolution by the Executive Committee of 
DMS which might have led ultimately to approval of (jrHA 
by the local Society and that it resulted in the October 6 
resolution of DMS. There is no basis for these conclusions. 

Appellee says (B. 47) that the conclusion is inescapable 
that AM A intended that DMS should prevent its mempers 
from joining the staff of GHA or consulting with doctors 
on that staff; (B. 47) that the Journal article “warned,” 
etc.; (B. 47, 48) that Dr. Woodward wrote the article with 
full knowledge that DMS was considering disciplining its 
members who undertook to participate in the plan and that 
the Society had issued the “white list” for the purpose of 
•warning members to avoid professional relations with GHA, 
citing R. 922, 326, 341, and 892. Appellants find no support 
in the citations for those statements. 

Appellee says (B. 48, 49) that AM A was kept advise^ of 
the course of the disciplinary proceedings by DMS and the 
results thereof, and cites R. 900, 563, and 564. The state¬ 
ment is exaggerated and unfair because R. 900 is merely a 
letter dated December 6, 1937, from Dr. Neill to Dr. West, 
in which he states inter alia that there will be a hearing 
that evening on the charges against two members of the 
Society, and R. 563, 564 is a letter dated April 21,1938, from 
Dr. West to Dr. Follansbee of Cleveland, Ohio, in whicb| he 
states inter alia that he understands that DMS has expelled 
one member who accepted employment with GHA. 

Appellee concludes (B. 49) that AM A was instrumental in 
inducing the hospitals to exclude GHA doctors and that its 
principal contribution lay in the efforts of Dr. Cutter to 
induce the local hospitals to comply with the Mundt resolu¬ 
tion. There is no evidence to support that conclusion.| 

Zw 
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Appellee states that in 1935 certain doctors in Milwaukee 
were expelled by the Milwaukee Medical Society merely 
because they were engaged in a group practice plan, and 
that their expulsion was upheld by the Judicial Council of 
AMA, and cites R. 253,257. That is an opinion of the Judicial 
Council, and it does not bear out the statement that the 
expulsion was upheld merely because they engaged in group 
practice plans. Appellee says (B. 49, 50) that immediately 
after the said expulsion Dr. Cutter advised the Milwaukee 
hospitals that the Mundt resolution required hospitals to 
limit their staffs to members of the Milwaukee Medical 
Society. Dr. Cutter’s correspondence did not go to that 
extent. The substance of it was that if a hospital had on its 
staff at least five doctors who had been expelled by their 
local medical society for unethical conduct, and the expul¬ 
sion upheld by the state medical society and the Judicial 
Council, they might not be approved. There is a broad dis¬ 
tinction between refusing approval to a hospital because all 
of its staff are not members of the local medical society 
and refusing such approval because five or more doctors 
on the staff of one hospital have been expelled from their 
local medical society for unethical conduct. 

Appellee says (B. 50) that the Council on Medical Edu¬ 
cation and Hospitals of AMA also withdrew its approval 
from a hospital in Arkansas, and in Florida, because they 
permitted doctors engaged in prepayment plans to remain 
on their staffs. The reasons for non-approval are not cor¬ 
rect. 

Appellee says that in 1937 the Council for the first time 
since 1934 conducted an inspection of the Washington hos¬ 
pitals approved by the AMA. At the most, Dr. Cutter’s 
testimony merely shows that the five Washington hospitals 
which were inspected had not been inspected since 1934. 
Appellee, with reference to the inspection of the five hos¬ 
pitals, states (B. 50) that this was the first time that the 
Mundt resolution was ever enforced in the Washington 
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hospitals. The Mundt resolution was never enforced iny- 
wliere. 

Appellee incorrectly states (B. 51) that George Wash¬ 
ington Hospital advised Dr. Cutter that the Mundt reso¬ 
lution would be enforced except as to the teaching staif in 
the psychiatric department. The record shows that the 
letter to which appellee refers states (R. 273, 274) 
in addition to the teaching staff there were three 
on the clinical staff who were not members of their 
medical society. Other evidence shows that there 
many members on the staffs of George Washington 
pital who were not members of the local medical 
(R. 1115). Appellee intimates (B. 51) that Columbia 
pital agreed that in future appointments it would limi 
staff to members of the local medical Society, but it 
noted that the language quoted by appellee refers to the 
‘‘Medical Board” whereas the Hospital refused to pass any 
such rule (R. 1276). 

Appellee says (B. 51) that the successful efforts to en¬ 
force the Mundt resolution in the local hospitals were n^ade 
when opposition to GHA was at its height and when the 
AMA officials vitally concerned with this opposition \Vere 
actively participating in the plan. There is no support in 
the record for those conclusions. The AMA was requested 
in writing to inspect two Washington hospitals on Feb¬ 
ruary 3, 1937 (R. 781-783, 869), before the incorporation of 
GHA. In response to the request the inspector arrived in 
Washington June 11, 1937 (R. 807), and he had arranged 
to inspect three more hospitals in the vicinity. The undis¬ 
puted testimony was that the inspection and the corre¬ 
spondence as a result thereof had nothing whatever to do 
with GHA. 

Appellee says (B. 52), “Three days after the DMS de¬ 
cided to coerce the hospitals to join the conspiracy, it re¬ 
ported to AMA that the local hospitals had fallen in lin^.” 
The citations do not support that statement. At the J7o- 
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vember 6, 1937, conference in Chicago Dr. Hooe said (R. 
435): “At a meeting of a group of the Medical Society 
of the District of Columbia last Sunday night it was brought 
out that all the civilian hospitals in Washington except, 
probably, one had fallen right into line, which was very 
gratifying.” The statement of Dr. Hooe was not in re¬ 
sponse to a question from anyone, and no comment was 
made in reply. 

Finally appellee says (B. 52) that Dr. Woodward was 
present at and participated in two meetings of DMS. Dr. 
Woodward did not participate in any action of the Society 
nor permit himself, in a meeting of DMS, to be drawn into 
any discussions or argument pertaining to GHA. The only 
advice he ever gave in a meeting of DMS was to employ 
counsel and be guided by his advice (R. 903). 

ARGUMENT 
Reply to Appellee’s Point I 

Appellee argues that appellants say only “goods” are 
covered by the Sherman Act and not “services.” Appel¬ 
lants made no such contention. That is a “straw man” to 
pave the way for the remainder of the argument. 

Appellee argues that Apex Hosiery Co. v. Leader , 310 
U. S. 4 0, held that Congress in enacting the Sherman Act 
did exert its full power and took over the entire doctrine 
of restraint of trade at common law. The following analy¬ 
sis of the Apex opinion will show that it did not so hold, 
and wliv. 

When the Apex case came before the Supreme Court, it 
was apparent, that if they were to set aside the verdict of 
the jury, and hold as a proposition of law, that the activi¬ 
ties of the strikers w’ere not within the Sherman Act, such 
a decision was impossible without overruling either Atlantic 
Cleaners <0 Dyers v. United States, 286 U. S. 427 or their re¬ 
cent decisions on the Wagner Act. The Court had recentlv 
filed a number of decisions under the Wagner Act ( Labor 
Board v. Jones & Langlilin Steel Corp., 301 XT. S. 1, and the 
cases following it) holding that under the commerce clause 







21 

Congress had constitutional power to, and did reach a^l ac¬ 
tivities of trade unions. In the Atlantic Cleaners & Vyers 
case it had held that if an activity was within the commerce 
clause, it was within Section 1 of the Sherman Act because it 
had said that Congress had exercised all the power it pos¬ 
sessed in enacting that act. If the Court followed its rejcent 
decisions under the Wagner Act and also its decision ini the 
Atlantic Cleaners & Dyers case, it would have been forced 
to hold that the activities of the strikers in the Apex |;ase 
were within the Sherman Act. It became convinced |that 
its opinion in the Atlantic Cleaners & Dyers case was in¬ 
correct, so it overruled or modified that opinion (and neces¬ 
sarily the American Medical Association case) and 
that in enacting the Sherman Act, both Sections 1 and 3, 
Congress did not exercise its full power; that in construing 
the Sherman Act the question was not a question of Con¬ 
stitutional power but of statutory construction. It tjlien 
held in substance that the word “trade” was synonymous 
with “commerce” and that the phrase “restraint of t^ade 
or commerce,” as used in the Sherman Act, both Sections 
1 and 3, would be construed by it to mean that the Sher¬ 
man Act did not take over the entire doctrine of restraint 
of trade at common law but only included restraints tjhat 
pertained to a “commercial” or “business” activity which 
had been used or exercised in such a way as to effect [the 
market either by fixing prices or suppressing competition 
(to the extent that it substantially affected market prices 
p. 500) in the market to the injury of the public. 

Then appellee argues that the Apex case held that pie 
Sherman Act condemns unreasonable restraints the pur¬ 
pose of which is “to deprive the public of the advantages 
of a free, competitive market.” The Apex case did not so 
hold. In the Apex case the strikers took the Apex Com¬ 
pany completely out of the market. Appellee by this twist 
of the holding in the Apex case seeks to evade that c^ise 
in at least three respects: (1) That the restraint mustjbc 
of a “commercial” or “business” activity; (2) Exercised 
or used in such a way as to affect the market, (a) eitljer 
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by fixing prices or (b) suppressing competition in the 
market to the extent that market prices are substantially 
affected; (3) To the injury of the public. 

Thereupon, appellee attempts to bring this case within 
the proposition of law that it erroneously says was decided 
in the Apex case. But even to do this it has been forced to 
abandon the charge and theory of the indictment and at¬ 
tempt to find charges therein that are not there. So 
appellee, in substance, (B. 63-65) now says the indictment 
charges the following: 

1. That defendants’ purpose was to withhold from 
the public opportunity to obtain medical care on a 
prepayment risk-sharing basis; 

2. To exclude from the market the organization and 
doctors offering medical service on this basis in compe¬ 
tition with defendants’ rival system, the fee-for-service 
basis; 

3. That defendants conspired to destroy the business 
of GHA, which was organized to furnish such service; 

4. To restrain the competition of doctors who, under 
auspices of GHA, were engaged in providing such 
services; 

5. That the object of the conspiracy was to exercise 
control over a substantial part of the market for hos¬ 
pital services and facilities; 

6. That defendants were engaged in a conspiracy to 
restrain the competitive marketing of medical services. 

Appellee strains mightily to even get within its erroneous 
conception of the Apex case. But compare these charges, 
with the charging part of the indictment and see if any 
such charges can be found therein; and compare United 
States v. American Medical Association , 72 App. D. C. 12, 
110 F. 2d 703 case and see if this Court thought that there 
were any such charges in the indictment. The indictment 
just was not drawn, and the case was not tried, under the 
law now laid down by the Apex case. The indictment was 
drawn and the case tried on the theory of injury to the 
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individual. There is no charge in the indictment and no 
proof in the record to support the requirements laid c|own 
by the Apex case. 

The following holdings in the Apex case, in addition to 
those discussed in appellants’ brief, will show that appel¬ 
lants’ interpretation of the Apex case is correct. 

The Court said (p. 490) three circumstances were of sig¬ 
nificance in interpreting the Sherman Act: 1 (p. 490) 
file legislative history; 2 (p. 495) that this Court has never 
applied the Act in any case unless it was of opinion that 
there was some form of restraint upon commercial com¬ 
petition; 3 (p. 497) the common law doctrines relating to 
restraint of trade. 

In discussing the first circumstance that must be taken 
into account, i.e., the legislative history of the Sheijman 
Act, the Court held (p. 490-495) that history disclosed that 
the Sherman Act was enacted to prevent restraint^ on 
“commercial” or “business” activities which had been 
exercised or used in such a way as to affect the market 
either by fixing prices or suppressing competition in the 
market to the extent that market prices are affecte^ (p. 
500), to the injury of the public (Appellants’ brief, pp. 
35-40). 

In discussing the second circumstance (pp. 495-497) that 
must be taken into account, i. e., previous opinions of the 
Court, the Court stated that it had never applied the Gher¬ 
man Act in any case unless it involved commercial competi¬ 
tion in the market (appellants’ brief, pp. 39, 40). 

In discussing the third circumstance (p. 497) the Court 
referred to the common-law doctrine of restraint of trade, 
which it described as: 

“* * * contracts for the restriction or suppression 

of competition in the market, agreements to fix prices, 
divide marketing territories, apportion customers^ re¬ 
strict production and the like jjractices, which tenfl to 
raise prices or otherwise take from buyers or consumers 
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the advantages which accrue to them from free com¬ 
petition in the market 2 . 77 (Italics ours.) 

and said (p. 497): 

“Such contracts were deemed illegal and were unen- 
forcible at common law. But the resulting restraints of 
trade were not penalized and gave rise to no actionable 
wrong. Certain classes of restraints were not outlawed 
when deemed reasonable, usuallv because they served to 
preserve or protect legitimate interests, previously ex¬ 
isting, of one or more parties to the contract/’ And (p. 
500), “ * * # this Court as not departed from the con¬ 
ception of the Sherman Act as affording a remedy, pub¬ 
lic and private, for the public wrongs which flow from 
restraints of trade in the common law sense of restric¬ 
tion or suppression of commercial competition. In the 
cases considered by this Court since the Standard Oil 
case in 1911 some form of restraint of commercial com¬ 
petition has been the sine qua non to the condemnation 
of contracts, combinations or conspiracies under the 
Sherman Act, and in general restraints upon competi¬ 
tion have been condemned only when their purpose or 
effect teas to raise or fix the market price. It is in this 
sense that it is said that the restraints, actual or in¬ 
tended, prohibited by the Sherman Act are only those 
which are so substantial as to affect market prices. 77 
(Italics ours.) And (p. 503), 

“Since, in order to render a labor combination ef¬ 
fective it must eliminate the competition from non¬ 
union made goods * * * an elimination of price 

competition based on differences in labor standards is 
an objective of any national labor organization. But 
this effect on competition has not been considered the 
kind of curtailment of price competition prohibited by 
the Sherman Act/’ 

Reply to Appellee’s Point II 

Appellants’ brief relies on both the Clayton and Norris- 
LaGuardia Acts. Appellee seeks to meet it by referring to 

2 The Court’s description of the common-law doctrines relating to re¬ 
straint of trade is quite different from the description in the American 
Medical Association case where this Court said (p. 706): “The common- 
law rule was applied principally to contracts whereby man promised 
not to engage in his occupation * * 
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the first paragraph of Section 20 of the Clayton Act and by 
arguing that it pertains only to the employer-employee rela¬ 
tionship. That argument needs no answer at this dejte. 
While appellee attempts to confine its remarks to the Clay¬ 
ton Act only, we all know that the Clayton and the Norijis- 
LaGuardia Acts must be read together. 

In order to determine to whom the first paragraph of 
Section 20 of the Clayton Act applies, there must be adc ed 
thereto Section 13 of the Norris-LaGuardia Act. A mere 
reading of the two will reveal how far beyond the employer- 
employee relationship they go, though it seems employment 
must touch the controversy in some way. Colunihia Ri^cr 
Packers Ass’n v. Hinton , — U. S. —, decided February 2, 
1942. 

Appellee necessarily contends that no dispute concerning 
terms or conditions of employment are involved in this 
case in which appellants were even indirectly interested. 
Appellants insist otherwise. There are many instances to 
so show. 3 

3 1. The Constitution of DMS required its members to submit to :hc 
C.C. & I.M. Committee any contract of employment which they might 
enter into with an employer. GHA and its doctors declined to subiinit 
the contract of employment of GHA doctors by GHA. This violation 
of the Constitution was one of the charges against Dr. Scandiffio ajnd 
one of the reasons for his expulsion from DMS. 

2. The question whether doctors should work for a monthly salary for 
an organization which sold their services to the public or whether sijch 
an organization should pay the doctors on a fee-for-service basis was also 
involved. 

3. The question whether GHA, a corporation, was violating federal 
statutes and unlawfully practicing medicine or insurance and consequently 
whether the doctors in the employee relationship to GHA would Ibe 
violating the law. 

4. The principles of medical ethics forbade a doctor to solicit patiehts 
or advertise for them, and there was a question whether these principles 
could be evaded if GHA, the doctors’ employer, did the advertising ajid 
soliciting. There was also involved in this point coercing the Governmdnt 
employees to join GHA, the doctors’ employer. 

5. The question whether GHA by virtue of its right to employ and dis¬ 
charge a doctor and in other respects dominated and directed the quality 
and extent of medical services rendered by doctor employees of GHA jto 
the patients of GHA, in violation of the employment rules of DMS. 

6. The question of the sale of medical services by GHA to IIOLC apd 
how it affected the terms and conditions of employment of other doctojrs 
in the District. 
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The situation is exactly the same as if a corporation, a 
carpenter contractor, sought to employ union carpenters on 
a monthly salary instead of paying them the hourly rate re¬ 
quired by the union. Does anyone suppose that under such 
circumstances a dispute between the carpenter contractor 
and the carpenter union, would not be one concerning terms 
and conditions of employment? 

Many statements in appellee’s brief, show that there was 
a dispute or controversy concerning terms or conditions of 
employment in which the appellants had, at least, an indirect 
interest. 4 


7. The question of the subsidies to GHA and whether they affected the 
terms and conditions of employment of other doctors in the vicinity. 

8. The question whether the kind and quality of medical services ren¬ 
dered by GHA brought the doctors generally, and hence the members of 
appellants, into disrepute, and thereby affected the terms and conditions 
of the employment of appellants’ members in the vicinity. 

9. At the conference of July 26, 1937, between a sub-committee of the 
Executive Committee of DMS and the trustees of GHA, the doctor mem¬ 
bers of said subcommittee, while they complained of a corporation prac¬ 
ticing medicine, also asked whether GHA could not continue to collect 
monthly dues from its members and employ the doctor members of DMS 
to render medical sendees to GHA members, but as appellee says (B. 22): 
“GHA, desiring to obtain the advantages of group practice, was not 
receptive to the suggestion.” 

4 1. Appellee states (B. 3) GIIA was engaged in rendering medical care 
and interested in employing qualified doctors. 

2. Appellee states (B. 3, 4) a controversy arose over the refusal of 
members of DMS to sene (be employed on) on GHA’s staff or consult 
(work) with GHA’s employee-doctors. 

3. Appellee states (B. 7) that appellants have principles and rules con¬ 
cerning compensation, practice in a community, reasonable competition 
and medical care on a salary basis. 

4. Appellee states (B. IS, 39, 22) GIIA was “hiring * • • salaried 

full time physicians,” a fact known to defendants “in violation of (de¬ 
fendants’) Principles of Medical Ethics,” and sought to hire members of 
DMS; that a subcommittee of the Executive Committee of DMS suggested 
a basis under which GHA “would use the members of the Society to pro¬ 
vide medical care of GHA members”; that GHA was “not receptive to the 
suggestion” and that GHA knew the members of DMS “were forbidden 
by the constitution • • • from accepting employment or consulting 

(working) with the members of its staff unless GHA was approved by 
the Society.” 

5. Appellee states (B. 27) that GHA’s action in refusing to employ 
members of DMS in conformity with the rules and regulations of I)MS 
(terms and conditions of employing doctors) brought GHA in “automatic” 
conflict with the constitution and regulations of DMS. 
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I 

In order to determine to what the second paragraph of 
Section 20 of the Clayton Act applies, there must be addled 
Sections 4, 5, 6, and 8 of the Norris-LaGuardia Act. j A 
reading of those sections together will reveal how brpad 
is the field that has been removed from the Sherman A.ct. 
United States v. Hutcheson, 312 U. S. 219. 

Appellee seems to concede that, if a dispute concerning 
terms and conditions of employment is here involved, jthe 
foregoing sections cover the restraints charged, if it were 
not for alleged coercion and threats of appellants, jftut 
appellee overlooks the fact that coercion and threats ^re 
exempted from the Sherman Act by Section 4 of the Norris- 
LaGuardia Act. This section also eliminates much of jthe 
argument of appellee in other parts of its brief pertaining 
to the 'words “inducing” and “advising” continually ujsed 
by appellee. 

Throughout appellee’s brief it is repeatedly stated 
appellants were guilty of boycott, but it is not stated 'vjrho 
was boycotted. The indictment does not charge a substan¬ 
tive offense of boycott. If any element of boycott is! in¬ 
volved, it is closely connected with the employment J of 
doctors by GHA, and is immaterial under the Clayton jjmd 
Norris-LaGuardia Acts. See the Hutcheson case and ^ilk 
Wagon Drivers Union v. Lake Valley Farm Products, &11 
U. S. 91. 

Appellants’ sixty-fifth instruction (R. 1493) on this pc|int 
was refused. 

Reply to Appellee’s Point III 

A. The issue under this point is whether GIIA was Vio¬ 
lating federal statutes and, if so, whether that fact is a 
defense in law or in fact to the charge of conspiracy to Vio¬ 
late the Sherman Act. 

Appellee begins its argument by reciting certain ulti- 

6. Appellee’s statements (B. 28-31) concern a dispute pertaining 1 to the 
employment of doctors and the rendition of medical care to GHA members. 

7. Appellee agrees (B. 69) that the record discloses a controversy be¬ 
tween appellants and the GHA doctors concerning terms and conditions 
of their employment, but argues that this controversy was but an elenent 
of and subsidiary to defendants’ controversy with GIIA. 
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mate facts which it says the jury, by its verdict, found. 
The ultimate facts are not part of the charging part of the 
indictment, and the jury did not find every evidentiary or 
ultimate fact, alleged in an indictment covering 22 pages 
of the record, to be true. Furthermore, the record does 
not support the ultimate facts recited by appellee. But the 
argument of appellee is beside the point. It proceeds on 
the theory that, appellants having been found guilty, they 
cannot complain that GHA was violating federal statutes. 
Appellee cites Montague v. Lowry, 193 U. S. 38, and Loewe 
v. Lawlor, 208 U. S. 274, but the Apex and Hutcheson cases, 
each to the extent indicated, overruled them. The propo¬ 
sition of law to be decided is whether GHA was violating 
Federal statutes in law or whether there was any question 
of fact in that regard for the jury, during any part of the 
conspiracy period, and, if so, whether such violation, or 
possible violation, depending on the facts, was a defense 
to the conspiracy as charged. See Citizens Who. Gro. Co. 
v. Snyder, 201 F. 907. If illegality of GHA in any degree 
during any period of the alleged conspiracy is a defense 
in law or in fact, there was error in the trial, because the 
court refused all proffered evidence pertaining to the 
illegality of GHA and forbade appellants’ counsel to argue 
the illegality of GHA to the jury (R. 1440). 

Appellee argues appellants conspired to use boycotts to 
suppress the competition of GHA, but appellants reply 
that the record does not support that statement. But, 
even if it did, that is beside the point. The questions are: 
(1) If GIIA was illegal or engaged in illegal practices as a 
matter of law, can a restraint on it be a violation of the 
Sherman Act as a matter of law? (2) If GHA was illegal 
or engaged in illegal practices as a question of fact, can a 
restraint on it be a violation of the Sherman Act? (3) Can 
the illegality of GHA or its practices be shown by defend¬ 
ants for the purposes, not of showing motive, but as show¬ 
ing that the intent and purpose of DMS was not to restrain 
GHA, but to enforce its lawful rules and regulations? 

None of the cases cited by appellee involve a situation 
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where the party restrained was in whole or in part engaied 
in an activity contrary to federal statutes or violating fed¬ 
eral statutes in such a way that an employee thereof wojild 
necessarily be violating the statute. To the extent that the 
cases cited by appellee interpret the phrase “restraint of 
trade” they have been overruled by the Apex case. 

B. The opinion of this Court in Jordan v. Group Health 
Association, 71 App. D. C. 38, 107 F. (2d) 239, is not res 
adjudicata here. The true facts were not disclosed to i;he 
Court in that case. The record in this case shows that GIftA 
was engaged in an insurance operation as defined by lall 
applicable authorities. 

Appellee argues that even if GHA was engaged in the 
business of insurance, it is exempted from the Insurance 
Code under Sec. 179 thereof, because it was (a) a relief as- 
sociation, (b) not conducted for profit, and (c) composed 
solely of employees of a single branch of the United Stales 
Government. 

GHA was not a relief association in any sense. The char¬ 
woman paid the same monthly dues as the highest paid offi¬ 
cer of HOLC and the other branches of the Government 
service. 


As to the phrase “not conducted for profit”, as appellants 
point out in their brief, appellee had conceded in its brief 
in the American Medical Association case that there was a 
profit motive in GHA even though formed as a corporation 
not for profit. Appellee would like the activities of GHA 
to be commercial when it is measured by the Sherman Act 
but not commercial in the sense of being conducted fpr 
profit when measured by the Insurance Code. 

On the question of whether or not GHA was composed 
solely of employees of a single branch of the United Statbs 
Government service, while appellee argues under this poiit 


that it is, it argues elsewhere (B. 112, footnote 94) thqt 
HOLC, by whom some of its members were employed, is nqt 
a branch of the United States Government service but is in 
independent instrumentality of the United States. Appbl- 
lee argues that HOLC was an independent instrumentality 


i 
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in order to avoid a violation by HOLC and GHA of a fed¬ 
eral statute, when HOLC honored assignments of wages of 
its employees in favor of GHA, and makes the argument 
that its members, employees of HOLC and other Govern¬ 
ment departments, were “civil employees of the Executive 
Branch of the United States Government service”, to avoid 
a violation of the Insurance Code. Both arguments cannot 
be sound. 

Appellee also argues (B. 80) “on the basis of the undis¬ 
puted facts in the case, GHA was not engaged unlawfully 
in the business of insurance * * This argument is 

without force. Appellants offered to prove by additional 
evidence (R. 940-945) that GHA in fact was “engaged in the 
business of insurance contrary to law.” This offer was 
rejected and appellants were precluded from proving that 
fact. If illegality of GHA’s operations is an issue here, 
the rejection of appellants’ offer of proof requires a re¬ 
versal. McCandless v. United States, 298 U. S. 342. 

Appellee says that GIIA was not engaged in the practice 
of medicine in violation of the Healing Arts Practice Act. 
Appellants answer, it is clear that appellants were con¬ 
cerned with nothing but the practice of medicine. 

Appellee’s argument that once it was proved that GHA 
was a nonprofit corporation organized solely to provide for 
the rendition of medical services to its members by doctors 
employed on a salary basis, the legality of a corporation 
under the Healing Arts Practice Act is established, and this 
Court can make no factual inquiry into the relationship 
which actually obtained between GHA’s hired doctors and 
its members is patently unsound. It is but an attempt to 
read into the Healing Arts Practice Act an exempting pro¬ 
vision similar to that in the Insurance Code. Appellee 
argues that this Court ought to hold that all corporations 
not for profit can practice medicine irrespective of how 
they actually operate. If corporations not for profit are to 
be permitted to employ doctors and to render medical serv¬ 
ice to the public in the District, that ought to be accomplished 






by Congress under sucb special circumstances as it ltnay 
think proper. 

Furthermore, on this point two propositions of law in¬ 
volved in this case run head-on into each other. If GEIA 
is commercializing the practice of medicine it is operating 
illegally, and if it is not commercializing the practice of 
medicine it is not a commercial activity. 

Appellee argues there is no evidence in the record tend¬ 
ing to show that a proper doctor-patient relationship was 
not maintained, and hence no question for the jury or for 
the court on this issue. But there is such evidence in |the 
record, and appellants’ brief (p. 62) referred to it, i.| e., 
testimony of Dr. Price (R. 950, 951) and of Dr. Brcjwn 
(R. 1352, 1359,1439). Dr. Price’s testimony was specifid on 
that point. lie said (R. 951), ‘‘The doctor-patient rela¬ 
tionship was lost because we were attempting to praciice 
wholesale.” Appellants’ offers of proof, which are col¬ 
lected with record references in appellants’ brief, (p. 154- 
165) fully cover the point. 

Moreover, appellants offered to prove by additional Evi¬ 
dence (R. 940-945) that GHA in fact was practicing medi¬ 
cine contrary to law, rendered medical services, sold medi¬ 
cal services, advertised, solicited, and coerced members, all 
under the domination and direction of its trustees, lay ad¬ 
ministrator and other lay employees. This offer was re¬ 
jected by the court. For this reason it can avail appellee 
nothing to argue (B. 80, 81) “on the basis of the undisputed 
facts in the case, GHA was not engaged unlawfully I in 
# * # the practice of medicine.” The reason being, if 

illegality be an issue in this case, the rejection of appellants’ 
offer of proof requires a reversal. McCandless v. United 
States, 298 U. S. 342. Appellee admits (B. 84) that thcjre 
was some evidence of lack of proper doctor-patient relation¬ 
ship, but seems to argue that same should be ignored sirice 
it was during the first four months of GHA’s operation, and 
the jury found defendants guilty. But this cannot be trtie 
because appellee’s evidence pertaining to the alleged con¬ 
spiracy referred to this period also. Furthermore, the corjrt 
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forbade defendants (R. 165) to argue illegality of operation 
during any period and refused an instruction pertaining to 
that issue (R. 1475). 

Reply to Appellee’s Point IV 

A. Appellee contends that even upon the assumptions 
that the evidence against the acquitted individuals was the 
only evidence against appellants and that there were no 
other human agencies who could have acted for the appel¬ 
lants except the acquitted individuals, that would afford no 
ground for disturbing the verdicts against appellants, and 
cites United States v. General Motors Corporation, 121 
F. (2d) 376 (C. C. A. 7) and United States v. Austin Bagley 
Corporation, et al., 31 F. (2d) 229 (C. C. A. 2) in support of 
the contention. Appellants insist that a careful analysis of 
those two cases will demonstrate that they did not so hold.' 

There can be no dispute that under the doctrine of re¬ 
spondeat superior as established by the principal-and-agent, 

5 Even if it be argued that there is some language in the opinions that 
might be thought to so state, such language is dictum, because it is mani¬ 
fest from the opinions that there was evidence in both cases to support 
the verdicts without passing upon the point in question. 

In the Austin-Bagley case it was clear that there was sufficient evidence 
remaining in the record after striking out all the evidence pertaining to 
the acts and doings of the discharged prohibition agents to support the 
conviction of the other defendants of conspiracy. The indictment was 
not for the substantive offense but for conspiracy, and the prohibition 
agents were not the agents of the convicted corporations. Even the General 
Motors case, p. 411, acknowledged that it was arguable that the acquitted 
prohibition agents in the Austin-Bagley case were not necessary' to the 
existence of the conspiracy. 

The General Motors case held, p. 411, that it was fundamental that 
a corporation could be guilty of conspiracy to restrain commerce only 
through individual agents, and expressly held that there was evidence in 
the record to support the conviction of the corporations even if the evi¬ 
dence pertaining to the acts and doings of the discharged individual defend¬ 
ants was stricken from the record. The fact that there was evidence in the 
record to support the verdict after striking out the evidence pertaining 
to the acts and doings of the discharged defendants is the only reasonable 
explanation of the words “without more” used by the Court when it said 
- (p. 411) “that the acquittal of the * * • agents • • * should 

not operate, without more, to set aside the verdict against the corporations.” 
The denial of a writ of certiorari by the Supreme Court imports no ex¬ 
pression of opinion upon the merits of the case. Atlantic Coast Line It. 
Co. v. Powe, 233 U. S. 401, 403, 404: 
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master-and-servant cases all evidence pertaining to the qcts 
and declarations of the agents or servants found “jiot 
guilty” must be stricken from the record. See appellants’ 
brief p. 83, footnote 19, and p. 84, footnote 20. 

B. Appellee says from its “statement of the case” t^at 
there is sufficient evidence of formal corporate action to 
support the verdicts against appellants. But appellee d<t>es 
not point out the sum total of the formal corporation action 
of the appellants which it claims amounts to the conspiracy 
charged, neither in its statement nor its argument. Appel¬ 
lants say the sum total, during the conspiracy period, of 
the formal corporate actions of the AMA is the Mundt Reso¬ 
lution passed in June, 1934, and of the DIMS is the resolu¬ 
tion of October 6, 1937, directing the sending of a copy 
the October 2,1937 article in the Journal of the AMA to 
members, the resolution of December 1, 1937 the resolutipn 
of March 16, 1938 expelling Dr. Scandiffio, and the reso¬ 
lution of March 28, 1938 approving the report of the Hos¬ 
pital Committee urging that DMS continue cooperation and 
avoid conflict with any of the local private hospitals. Any 
other corporate action of DMS was mere reference to com¬ 
mittees for report. 

Then appellee argues that to such formal corporate ac¬ 
tion the jury would be entitled to add the acts and decima¬ 
tions of persons shown to be co-conspirators, but who wef'e 
not defendants. But if there were no formal corporate 
action tending to show conspiracy on the part of the cor¬ 
porations and no other competent evidence tending to show 
conspiracy on the part of the corporations, the corporations 
could have had no co-conspirators, and it is meaningless 
to say you could add thereto acts of conspirators not de¬ 
fendants. 

Appellee argues that the proof established beyond ques¬ 
tion the effective complicity of the Washington hospital^. 
That statement has no meaning in law. The question to 
be determined is whether the proof established a conspiracjy 
as charged between the Washington hospitals and appel¬ 
lants. There is no proof that the Washington hospitals 
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wore a party to the conspiracy charged, but if it should be 
thought that there is, that would not establish that appel¬ 
lants were parties to the conspiracy. Appellee argues that 
members of DMS other than those acquitted participated 
in the conspiracy. The action of individual members of 
DMS is not corporate action. Members of DMS arc not 
its agents. Even if members of DMS, not defendants, en¬ 
tered into a conspiracy, there is no evidence that DMS con¬ 
spired with them. 

Appellee argues that the proof disclosed that both AMA 
and DMS performed their acts of conspiracy through vari¬ 
ous persons not indicted, such as trustees, committeemen, 
and the like. Appellee does not point out any such evidence, 
and there was none. The various members of the commit¬ 
tees of DMS are not its agents any more than its members 
are. Neither are the committees. What the committees 
recommend are not the actions of DMS until adopted by it 

bv a vote of its members. This record shows that manv 
* • 

recommendations of the Executive Committee were re¬ 
jected by DMS. 

Appellee argues that the evidence disclosed contributions 
to the conspiracy by Dr. Verbrycke and Dr. Macatee. The 
most that these men did was to opine some actions that 
might be taken. They were not agents of DMS, and there 
is no evidence that DMS conspired with them. 

Appellee argues that the evidence pertaining to the acts 
and declarations of the discharged defendants should not 
be stricken from the record. Here again appellee attempts 
to add something to zero because it argues that even if such 
evidence was insufficient to prove that each of the individual 
defendants was guilty as charged and hence insufficient to 
prove that the corporations were guilty because of the acts 
and declarations of any one of their agents, still the acts 
and declarations of all of their agents should not be stricken 
from the record but should be added together in an attempt 
to make sufficient proof to support the verdict against the 
corporate defendants. Appellee’s contention in this regard 
is contrary to the principle of law of respondeat superior. 
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The law does not guess away the liability of a principal 
in that way. The law insists that the act of at least One 
agent be negligence before the principal can be liable, 4nd 
the law insists that that act of negligence and the person 
performing it be identifiable. If not even one agent! is 
guilty as charged, a principal cannot be. 

Appellee argues that there is a distinction between {lie 
admissibility of evidence and the weight to be given td it 
by the jury. We appreciate this distinction. What we in¬ 
sist is that after evidence pertaining to the acts of an 
alleged agent has been weighed by the jury and found in¬ 
sufficient, such evidence cannot be used to support a verdict 
against a principal. Appellee cites no cases on this point. 

Appellee argues a rule pertaining to the admissibility of 
evidence in conspiracy cases laid down by the case of 
Hitchman Coal & Cole Co. v. Mitchell, 245 U. S. 229, 249- 
250, but it has no application here. The mere fact that cer¬ 
tain evidence is admissible in a conspiracy case does not 
mean that it should not be stricken from the record when 
the person to whom it pertains is found not guilty. 

The persons described by appellee (B. 95) as agents of 
AM A and DMS were all defendants and all were acquitted. 

C. Appellee agrees that a verdict of conviction agaiiist 
only one defendant on a charge of conspiring should be tjet 
aside where all co-defendants charged as co-eonspiratdrs 
are acquitted and there is also no substantial evidence tl^at 
there were other co-conspirators. 

Appellee then argues, first, that in this case two defend¬ 
ants were convicted. Appellants reply that the mere con¬ 
viction of two corporate defendants is of no significance 
if there is no evidence to support their conviction or the 
conviction of either of them. This point turns on whether 
or not there is substantial evidence to support the verdict 
against both corporate defendants, because even if there 
were evidence to support the verdict against one of theb 
that would not be enough to convict both of them. Appel¬ 
lee then relies on the alleged formal corporate resolutions 
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of AMA and DMS plus their alleged power. Appellants 
insist the corporate resolutions of AMA and DMS do not 
support the verdict. The alleged power of AMA and DMS 
was as nothing compared to the power behind GHA, and 
of course power does not establish a violation of the Sher¬ 
man Act, U. S . v. International Harvester Co., 274 U. S. 
693, 708, and particularly, has nothing to do with the ques¬ 
tion whether a corporation did or did not enter into a 
contract of conspiracy. 

Appellee expresses astonishment at the proposition of 
law that a corporation cannot conspire with its own agents 
while they are acting within the scope of their agency or 
employment, but agrees that a corporation cannot conspire 
with only one of its agents. We think that if a corporation 
cannot conspire with one of its agents, then neither can it 
conspire with more than one agent. The principle of law 
is the same. See also Section 6 of the Norris-La Guardia 
Act. 

Thereupon appellee says that it will be admitted that 
appellant corporations participated in the conspiracy vica¬ 
riously. This statement has no meaning in law\ It is a 
play on the meaning of the word “vicariously”. Appellee 
concludes that the acts of participation of the corporations 
w’ere performed through a number of human beings, but 
makes no attempt to point out any supporting evidence. 
Appellants in their brief and in the appendix thereto pointed 
out all the record evidence which they thought appellee 
might argue supported the verdicts, and demonstrated 
that such evidence did not support the verdicts. Appel¬ 
lants thought appellee would attempt to point out the rec¬ 
ord evidence wrhich it claims supports the verdicts, but 
appellee merely contends generally that all the evidence 
supports it. 
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Appellee does not answer Point V of appellant’s brief. 

Reply to Appellee’s Point V 

A. Appellants in their brief (pp. 117-128) set out in daje 
order instances of the admission of background evidence 
which we contend are erroneous and prejudicial. Appellee 
discusses a few of these items, deals with others in a gen¬ 
eral way, and ignores the remainder. 

Appellee discusses the item of June 15, 1933 (Gov. Ex. 
102, R. 220-222) which is an excerpt from the proceedings 
of the House of Delegates of the AM A in 1933 (not held 
in the District) which endorsed the minority report of 
“The Committee on the Costs of Medical Care” as ex¬ 
pressive in principle of the collective opinion of the medical 
profession. Appellee says this minority report opposed 
“group practice on a prepayment basis.” A reading of tlijs 
minority report (R. 1166-1167) will show that it did no such 
thing nor did it even come close to it. 

Appellee says that a resolution of the House of Delegates 
of the AM A, adopted in 1934 (not held in the District) 
condemned a report of the American College of Surgeons 
(Gov. Ex. 7, R. 138-143) recommending experimentation 
with prepayment plans. A reading of that resolution in 
Gov. Ex. 8 (R. 147-149), will suffice to show that appelle e 
is incorrect. It merely condemned the apparent attempt 
of the American College of Surgeons to dominate and 
control the nature of medical care and practice. 

Appellee then says that in the same year (1934) tie 
AMA formulated ten principles to govern medical-service 
plans for families of limited means, one of which, tie 
eighth, made it impossible for group practice prepayment 
plans to obtain the approval of the AMA, citing R. 1086- 
1088. The reference is to the testimony of Dr. West (It. 
1085-1090), and a reading thereof will demonstrate that 
appellee is not correct. He testified that the ten principles 
were for the guidance of medical societies (R. 1085) and 
that there was nothing mandatory about them (R. 1086- 



38 


1090). Principle 8, of which appellee complains,. was as 
follows: 

“Any form of medical service should include within 
its scope all legally qualified doctors of medicine in the 
locality covered by its operations who wish to give 
service under the conditions established.” 

Dr. West’s testimony (R. 1086-1090) concerning Prin¬ 
ciple 8 was to the effect that the AMA would not object 
to an outside organization not operating in accordance 
with that principle, and further that principle was not 
mandatory upon anyone, that it was merely a suggestion 
as to what should be done and was for the guidance of 
medical societies. Furthermore, the record shows that the 
very next year the House of Delegates amended Principle 6 
to read (R. 986): 

“In whatever way the cost of medical service may 
be distributed, it should be paid for by the patient in 
accordance with his income status and in a manner that 
is mutually satisfactory.” 

Appellee concludes from those three items: 

“This proof of the official acts of the governing body 
of the AMA was the most competent evidence which 
could be adduced to show the hostile policy of the 
AMA toward group practice prepayment plans.” 

Appellants say that it amounts to no evidence at all. 

Two opinions of the Judicial Council of AMA (October 
19, 1932, Gov. Ex. 144, R. 1031 and February 15, 1938, Gov. 
Ex. 145, R. 254-257) were received in evidence. Appellee 
argues that these opinions were properly admitted in evi¬ 
dence because the Council condemned two prepayment 
plans as unethical and affirmed the expulsion from their 
local society (and hence from the AMA) of the doctors 
engaged in such plans. Each opinion shows on its face 
that it was not the plan that was condemned but the 
actions of the expelled doctors in connection therewith. 
Further, the plans involved in those opinions were not 
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similar to GHA. Appellee argues that the opinions show 
that it was the plans in question which were condemned 
and not the actions of the doctors under the plans apd 
that the plans were proved to be similar to GHA. We 
insist that both opinions show that the Judicial Council 
approved of group medical practice on prepayment plahs 
which complied with certain conditions (not described 
therein) which had been j>romulgated by the AM A. Not 
even the substance of the contract in question was set 
out in Gov. Ex. 144 (R. 1031). In Gov. Ex. 145 (R. 25^- 
257) the opinion sets out the essential features of a plan 
submitted on February 8, 1936, to the Medical Society j)f 
Milwaukee County, but it is plain from the opinion of the 
Judicial Council that its affirmance of the decision of the 
Medical Society of Milwaukee County expelling certain 
doctors was not based on any general condemnation of 
prepayment contract plans as such, but on the solicitation 
of patients and advertising by the doctors in question. 
The opinion did not condemn the doctors’ contract or con¬ 
tract practice as such, but (R. 257) the “practice” under 
the terms and conditions of the contract. The plan or 
contract expressly provided that there would be no solici¬ 
tation (R. 254) but there were both solicitation and ad¬ 
vertising. As a doctor may be lawfully expelled from his 
local medical society for advertising and solicitation (see 
Sender v. Dental Examiners , 294 U. S. 608), the opini^i 
pertaining to the Milwaukee doctors (Gov. Ex. 145) should 
not have been admitted in evidence. The record (R. 860) 
shows that group medical practice on a prepayment basis 
is not per se unethical but only becomes unethical when 
certain features or conditions are present which are spe¬ 
cifically set forth. When the Principles of Medical Ethics 
of the AMA, as adopted by its House of Delegates, received 


in evidence showed that contract practice is not unethical 
per se (R. 860), Exhibits like Gov. Ex. 144 and Gov. Ex. 
145 should not have been admitted in evidence. 

Appellee then deals generally with the background cor¬ 
respondence all over the United States of the Bureau |>f 
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Medical Economics of the AMA and says that it was ad¬ 
missible to show the hostile policy of the AMA and that 
this correspondence discredited and disparaged prepayment 
plans generally. We insist that this correspondence did 
not tend to disparage prepayment plans generally, but on 
the contrary it tended to show that prepayment plans con¬ 
ducted on an ethical basis were approved. 

Appellee then deals generally with the background corre¬ 
spondence all over the United States of Dr. Cutter, Secre¬ 
tary of the Council on Medical Education and Hospitals 
of the AMA, and argues that it shows his customary prac¬ 
tice to coerce the hospitals. Appellants insist that it shows 
no such thing. That correspondence shows clearly that 
the Council consistently approved hospitals for intern 
training whose staffs were not composed of members of the 
AMA and shows that the AMA never refused to approve 
hospitals for intern training because their staffs were not 
composed exclusively of members of the AMA. The most 
that can be argued about that correspondence is that where 
five doctors on the staff of one hospital in Milwaukee had 
been expelledifroni their local medical society for unethical 
conduct, the Council had hesitated to approve such hospital 
for intern training while these men remained on its staff. 
The question there involved was not whether a doctor 
would be granted staff privileges because he was not a 
member of a local medical society, but whether a hospital, 
already having on its staff five men convicted by their local 
medical society of unethical conduct, should have the ap¬ 
proval of the AMA. Except for the foregoing, appellee 
makes no argument pertaining to the admissibility of the 
mass of background evidence specifically set out in appel¬ 
lants’ brief (p. 117-128). 

Appellee says that appellants were responsible for the 
failure of the court to limit the background evidence to the 
AMA. Appellee says that in offering the first of this evi¬ 
dence (R. 223, 228) it stated that the same was offered only 
against the AMA. But appellants did not object to and 
do not now complain of the admission of government ex- 
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liibits described at R. 233, 228. Then appellee says that the 
limitation of this evidence (to the AMA) was reiterated 
by appellee’s counsel at the close of the trial (R. 1495). 
This is not true because what was said by counsel for ap¬ 
pellee at R. 1495 was said with reference to Instruction 
No. 63 tendered by appellants and refused by the court. 
Then appellee says that appellants did not request the 
court to instruct the jury to confine the background evi¬ 
dence in question to the AMA. After evidence has been 
erroneously admitted by a court over objection, there is 
no duty on the defendant, to request the court to instruct 
the jury that such evidence may not be considered as to thLit 
defendant. But even so appellants did tender an instruc¬ 
tion that the background evidence was not conspiracy evi¬ 
dence and was admissible only to furnish background 
(Def. Inst. 49, R. 1485, 1486, Refused) and a specific in¬ 
struction to the same effect concerning the Milwaukee 
evidence (Def. Inst. 63, R. 1492,1493, Refused). 


B. Appellee argues that appellants concede that the 
minutes of DMS and its Executive Committee were admis¬ 
sible in evidence. Appellants do not so concede. We con¬ 
tend (Br. 129) that the only part of the minutes admissible 
against DMS is that part showing the resolutions dn.y 
adopted by DMS as a corporation. 

Appellee then proceeds to cite the report of the first sub¬ 
committee of DMS to the Executive Committee of DMS 
pertaining to GHA (R. 285-290) and the letter of July 12, 
1937, from Dr. Verbrycke to Dr. McGovern (R. 320-32^) 


and says that these were constituent parts of formal action 
taken by DMS against GHA and were, therefore, admis¬ 
sible under the statute in question. Appellee argues that 
the Executive Committee was required by the constitution 
of DMS to “keep informed on all matters pertaining to the 
objects, interests, policy and conduct of the Society” anti 
cites the Exhibit Book, filed herein. That portion of tlije 


constitution of DMS was not read to the jury, and even if 


it were, a direction to keep “informed” was not authority 
to enter into a contract of conspiracy on behalf of DMSf. 
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We insist that neither the actions of the Executive Com¬ 
mittee nor of its subcommittees are admissible in evidence 
against DMS. These committees were not agents of DMS. 
And see Section 6 of the Norris-LaGuardia Act. 

Appellee relies on Hitchman Coal S Coke Co. v. Mitchell, 
245 U. S. 229, but even that case requires that before such 
evidence is admissible there be other evidence “aliunde” 
that there was a joint enterprise of some kind between the 
persons who made the statements and DMS relating to GITA. 
There was no evidence of a joint enterprise between DMS 
and its members. 

Appellee argues that the discussions of the members of 
DMS at the meetings of DMS as a society were as much a 
part of the over-all official action of the Society as the adop¬ 
tion of the resolutions themselves, and the declarations 
were so interwoven with the resolutions that all must go to 
the jury. This cannot be good law. The result of the ap¬ 
plication of such a principle of evidence would be to make a 
corporation liable for the statements of any stockholder, 
director or trustee, no matter what resolution the majority 
had passed. 

Appellee argues that the appellants did not make proper 
and continued objection to the statements attached to the 
minutes, and cites a portion of a statement made by the 
Court at R. 236 to support its contention and intimates that 
appellants should have objected further to the admission of 
the statements attached to the minutes. After appellants 
had made full and detailed objections to the admission of 
the statements attached to the minutes of DMS the Court 
overruled these objections and (R. 233-236) stated in sub¬ 
stance that all of the declarations in and attached to the 
minutes would be admitted with the following exception (R. 
235): “For instance, suppose Dr. A, who was present, pre¬ 
sented a resolution and in the course of his discussion said, 
he made his argument in favor of the resolution and he said, 
‘Now, Dr. Richardson is not here, but I can tell you with 
assurances that Dr. Richardson favors this and would sup¬ 
port it if he were here.’ Now, I don’t see how a record of 
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that kind would be admissible against Dr. Richardson.!,’’ 

Appellee says that appellants insisted that all parts of tl^e 
minutes be read to the jury, but that is not correct. What¬ 
ever parts of the minutes appellants requested be read jo 
the jury the appellants do not here complain of. 

C. Appellants contend that the admission in evidence (j)f 
the acts and declarations of hospital employees was er¬ 
roneous, and appellee replies by saying that the most im¬ 
portant evidence of the participation of the hospitals in 
the conspiracy is contained in the report of the Hospital 
Committee stating “all of the local private hospitals are 
cooperating fully with the Medical Society in respect to 
GHA”. That is no answer to appellants’ contention. Tlje 
recommendation to DMS in that report was “The Hospital 
Committee urges that the Medical Society continue thejr 
full cooperation and avoid conflict with any of the local 
private hospitals.” When DMS adopted this report, th|e 
recommendation of the Hospital Committee was what tlie 
Society was adopting. Appellee says the evidence of tli|e 
hospital employees went no further than the above resolu¬ 
tion of the Hospital Committee and therefore there was n^ 
error. Appellants insist it did go further and was highly 
prejudicial. Even were it only cumulative, if inadmissible, 
it was error to admit it. The cases cited by appellee are 
not applicable here. 

Appellee then argues that the hospitals were aware of 
the alleged conspiracy, and seems to argue that that was 
enough to admit all of the acts and declarations of all ths 
hospital employees. Even if there was a conspiracy and 
the hospitals were aware of it, that would not suffice to admit 
in evidence the acts and declarations of all the hospital 
employees. United States v. Falcone, 311I T . S'. 205. 

Appellee says that most of the statements were made bj T 
the executive officials of the hospitals, but the evidence 
pointed out in appellants’ brief was not of that cliaracteij. 
Furthermore, there was no evidence that the hospitals were 
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parties to the conspiracy and therefore the statements of 
their executive officials were not admissible. 6 

Reply to Appellee’s Point VI 

Appellee contends that the court did not err in the ex¬ 
clusion of evidence. Appellants desire to cite the addi¬ 
tional authority of Citizens Who. Gro. Co. v. Synder, 201 
F. 907. 

On the question of the legality of the assignment to GHA 
of wages of HOLC employees, appellee contends that the 
salary of an HOLC employee is not a claim against the 
United States. But in Jordan v. Group Health Associa¬ 
tion 71 App. D. C. 38, 51 107 F. (2d) 239, 252, this Court 
held that for the purpose of exempting GHA from the 
Insurance Code, the employees of HOLC are employees of 
the Executive Department of the United States. In fact, 
appellee argued under Point III that GHA is “composed 
solely of employees of a single branch of the United States 
Government.” Both contentions cannot be sound. 

Appellee argues that HOLC had the lawful right to give 
financial assistance to its employees in setting up a medical- 
service plan, but makes no comment on the lawful right of 
HOLC to give financial assistance to GHA, whose member¬ 
ship could and did consist of many persons not employees 
of HOLC, nor to the fact that HOLC money is government 
money. 

Appellee also argues that even if GHA was illegal in 
certain respects and violating federal statutes, that fact 
would not justify a conspiracy to restrain GHA; but as 
usual, appellee jumps over the contention of appellants that 
there was no intent or purpose to restrain GHA but only 
to enforce their rules and regulations; that if GHA were 
illegal and violating federal statutes, DMS should expel 

0 Appellee (B. Ill, footnote 93) says appellant did not move to strike 
out the evidence of the defendants in whose favor the court directed a 
verdict. The evidence pertaining to the Washington Academy of Surgery, 
Dr. Martel and Dr. Young, was in its entirety part of the hospital evidence, 
and part of the evidence pertaining to Harris County Medical Society was 
a part of the hospital evidence, which hospital evidence in its entirety 
appellants moved to strike (R. 1453). 
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members working for GHA and thus violating the law hs 
well as the rules and regulations of DMS. Appellee al^o 
jumps over the fact that the hospitals ought to be con¬ 
cerned with whether they should admit the medical stajff 
of GHA to courtesy privileges GHA and its staff weije 
admittedly violating federal statutes. 

Concerning subsidies from philanthropic foundations, if 
such subsidies did disrupt fair competition in the commu¬ 
nity, and if defendants had the legal right to discipline thejr 
members to prevent the disruption of fair competition ip 
the community then appellants insist that such evidence 
was admissible. The very least that can be said is thalt 
it is circumstantial evidence that goes to either intent o!r 
purpose and to offset the government’s circumstantial evi¬ 
dence admitted to show that the appellants’ purpose was 
restrain GHA. 

Appellee argues that, assuming that appellants might 
have taken some concerted action to correct competitive 
evils in the profession, the use of the boycott was illegal^ 
If the proffered evidence tended to prove that the intenjt 
and purpose of the defendants was to enforce their rule^ 
and regulations it was admissible. It would then be a 
question of fact whether boycott was intended. See the Apex 
case, pp. 487, 509. 

Appellee distorts appellants’ argument when it saysj 
that the appellants’ claim that the refused evidence tended 
to show that the appellants intended to “prevent unlawful) 
conduct of GHA” simply by enforcing their rules and regu-j 
lations. Appellee has persisted in distorting this point 
throughout the trial. What appellants claim is that the 
refused evidence tended to show, at least as circumstantial 
evidence equal to appellee’s, that what they did w’as not to 
prevent GHA from doing anything but to show that the 
members of DMS, employed by GHA, were violating 
federal statutes and also the rules and regulations of DMS, 
and that that was the reason for the society proceedings 
to expel them, and also to justify all the other actions of j 
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DMS taken in its own defense, as distinguished from a 
conspiracy contract to restrain GHA. 

Appellee argues that specific intent is not an essential 
element of a violation of the Sherman Act. The cases cited 
by appellee do not pertain to a case where a conspiracy is 
sought to be proved by circumstantial evidence and where 
there is a question of fact as to whether the intent or pur¬ 
pose, as distinguished from motive, was to enter into a 
conspiracy agreement as charged. On the point cited appel¬ 
lees cases are qualified by the Apex case. Conspiracy is 
always a crime of intent. When appellee attempts to prove 
a conspiracy to restrain trade by circumstantial evidence, 
appellants must necessarily be permitted the widest latitude 
to prove facts which also amount to circumstantial evidence 
that appellants intended something entirely different than 
restraint of trade. Appellants deny that the tendered evi¬ 
dence went only to motive. It was at least circumstantial 
evidence going to intent or purpose or disproving the cir¬ 
cumstantial evidence which appellee adduced to show intent 
or purpose. 


Reply to Appellee’s Point VII 

A. By its argument with reference to Defendants’ Pray¬ 
ers 6, 8, 9, 10, 23, and 31 (R. 1470-1472, 1476-1477) appel¬ 
lee takes the position that the indictment does not charge 
defendants with conspiring to unreasonably, and directly 
restrain trade, but on the contrary charges defendants with 
a conspiracy to do something which is unlawful per sc 
under the Sherman Act, such as fixing prices. Appellants 
contend that in the absence of price-fixing, and particularly 
in the circumstances of this case, as disclosed by the record, 
under the decision in the Apex case, the question of 
whether the restraints described in the conspiracy charge 
were direct, unreasonable or injurious to the public inter¬ 
ests was a jury question. 

As to Defendants’ Prayers 33, 36, 40, and 50 (R. 1578, 
1480, 1486-1488) appellee takes the position that intent 
to restrain trade is not an essential element of a Sherman 
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Act offense. The indictment here was not for a substan¬ 
tive violation of the Sherman Act but for a conspiracy. As 
appellants pointed out in their brief, conspiracy is essen¬ 
tially a crime of intent. United States v. Patten, 226 U. {j>. 
525, 543, is not applicable. There the means charged whs 
a “corner” in cotton and there was no issue such as is 
presented here. Moreover it is qualified by the Apex casje. 

As to Defendants’ Prayers 15, 17, 41, 42, 43, 60, 64 (It. 
1474-1475, 1480-1486, 1493) pertaining to the illegality of 
GHA’s operations, the illegality of the grant of $40,0d0 
and the economic unsoundness of GHA, the refusal thereof 
was probably a carrying out of the position of the court, 
since most of the evidence on which they were based wajs 
refused and defendants were forbidden by the court tb 
argue such issues to the jury. The refusal of the instruc¬ 
tions raises in another way the refusal of the court to admit 
the evidence and also the refusal of the court to permit thq 
jury to consider these issues. 

Appellee says Defendants’ Prayer No. 18 was confusing. 
We do not think so. Whether GHA involved a “harmful 
and destructive” method of practice of medicine went to 
the question of reasonableness and also to the question ojf 
injury to the public. 

Appellee says all of appellants’ prayers, which were re¬ 
fused, were covered by the court’s charge, but that is no - : 
correct. To the extent that they were covered by the chargd 
the court also, in other parts of the charge, instructed di| 
rectiv to the contrary, rendering the charge conflicting and 
misleading. The prayers requested by defendants and rej 
fused by the Court, of which appellants complain, were al) 
good law, and the Court’s charge to the jury did not cover 
them clearly and without conflict. Boswell v. District of 
Columbia, 21 D. C. 526,530; Baltimore & 0. R. Co. v. Morgan, 
35 App. D. C. 195-199. 

Appellee says that the Court in four places in the charge 
stressed the right of defendants to use “legitimate persua¬ 
sion and reasoned argument” in opposing GHA and therej 


48 


fore obviated any error that might have occurred when it 
refused Defendants’ Prayers 31, 32, 45, and 46 (R. 1477, 
1478, 1484-1485), but appellants insist that the Court’s 
charge in this regard did not cover the substance of the 
refused prayers. Furthermore, the Court’s charge was in 
hopeless confusion because, while it told the jury that the 
rules and regulations of appellants were valid and that ap¬ 
pellants had a right to enforce them and further that de¬ 
fendants had the right to use legitimate persuasion and 
reasoned argument, it also told the jury in substance that 
if any of these things necessarily restrained GHA they 
would be guilty. The two propositions of law cannot stand 
together. If defendants had a right to enforce their rules 
and regulations and also to use legitimate persuasion and 
reasoned argument, they could not be guilty as charged if 
those things restrained GHA, on the theory that defend¬ 
ants are supposed to intend the consequences of their acts. 
The charge to the jury on these points was contradictory 
and confusing. This argument also applies to the denial of 
Defendants’ Prayers 51, 54, 55, and 56 (R. 1488,1490-1491). 
Boswell v. District of Columbia, supra; Baltimore & 0. R. 
Co. v. Morgan, supra-. 

Appellee says the court’s charge covered Defendant’s 
Prayer 57 (R. 1491) relating to rights of hospitals to pass 
upon applicants for privileges, and Defendants’ Prayers 
49 and 69 (R. 1485-1486, 1492) relating to the effect of the 
background evidence, and Prayer Xo. 66 (R. 1493-1494) 
relating to the nature of conspiracy, but appellants insist 
that is not true. To the extent that the court’s charge 
covered these prayers it was contradictory. Boswell v. 
District of Columbia, supra; Baltimore & 0. R. Co. v. Mor¬ 
gan, supra. 

B. Appellee argues that the court did not err when it 
instructed the jury (R. 1499) that every person who “know¬ 
ing of the conspiracy, does any act or makes any statement 
intended to further the objects thereof, does thereby be¬ 
come a party to the unlawful conspiracy”, because the 
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court in another part of the charge stated the law in thijs 
regard differently. Appellants insist that for a court to 
charge in two different respects on the same issue merely 
confuses the jury. Bosicell v. District of Columbia, supra I, 
Baltimore <& Ohio R. Co. v. Morgan, supra. How is a jury 
to determine which part of the conflicting charge it should 
follow or which part of the charge is correct. The same 
argument is true as to that portion of the charge (R. 1510) 
which stated that the corporate defendants “would be ref 
sponsible if authorized officers, acting for and in the name 
of the corporation, did acts within the apparent scope o^ 
the corporate powers, in forming or furthering the al¬ 
leged conspiracy.” Appellee in effect concedes this portion 
of the charge is incomplete but incorrectly contends that 
appellants took no exception to it. Appellants specifically 
excepted to this aspect of the charge (R. 1514). 

With reference to appellants’ contention that the charge! 
of the court permitted the jury to find defendants guilty 
if they believed that defendants conspired to restrain mem-j 
bers of GHA, appellee says this is not so because the court 
in one part of its charge, in describing the indictment, 
omitted that part thereof that charged restraints on mem¬ 
bers of GHA. But here again the charge conflicts because, 
as appellants pointed out, the court also told the jury that 
they might find defendants guilty if they found that a con- j 
spiracy existed to restrain trade in at least one of the 
several ways alleged in the indictment, and then sent the \ 
indictment to the jury. (R. 1515) 

Appellee seeks to avoid appellants’ contention that the 
charge instructed the jury that it might find defendants 
guilty if they participated in any one of the five restraints 
charged in the indictment by saying that the indictment 
charged but one conspiracy with a single plan, i.e., to hinder 
and obstruct GHA and its doctors, which resulted in five 
restraints of trade. This argument limits the conspiracy 
charged to the plan to hinder and obstruct GHA and its 
doctors. Such a construction of the indictment takes out 
of the indictment the charge of conspiracy to restrain mem- 
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bers of GHA, other doctors, and the Washington hospitals. 
But even if so construed it contains two charges of restraint: 
to restrain GHA and to restrain its doctors. Appellants’ 
objection to the instruction would still remain; i. e., the de¬ 
fendants being charged with a conspiracy contract to re¬ 
strain in two particulars, proof of a conspiracy contract to 
restrain in one particular would not be the same conspiracy 
contract. 

Appellee contends that the court did not err in charging 
the jury that it was immaterial that GHA was illegal or 
resorted to illegal practices or that defendants believed it 
was illegal or that it violated principles of medical ethics 
or was financially unsound or solicited members or adver¬ 
tised or ; received subsidies. We insist that such a charge 
was error. Citizens Who. Gro. Co. v. Snyder , 201 F. 907, 
and cases cited in appellants’ brief. 

CONCLUSION 

Appellants respectfully submit that the judgments below 
should be reversed. 
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